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a) Auto Rollover 


b) Bad Ttres = 


Crushed Roof 
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ANNUAL REPORT 


Appellate Court Rules Committee 

I thank all the members, subcom- 
mittee chairs, officers of the commit- 
tee (ACRC), and our staff liaison, 
Joanna Mauer, for the tremendous 
effort put in this year. 

First, as an update to last year’s 
work, the Supreme Court heard oral 
argument on proposed rules by the 
ACRC and rendered a decision in 
October 2006. Former Chair Jack 
Reiter argued in favor of the rules 
at the Supreme Court. In its opinion, 
In re Amendments to The Florida 
Rules of Appellate Procedure (Out 
of Cycle), 941 So. 2d 352 (Fla. 2006), 
the court commented on the exhaus- 
tive research and preparation by the 
committee. The court adopted the 
committee’s proposed amendment 
that would require jurisdictional 
briefs when a district court certi- 
fies direct conflict pursuant to Rule 
9.030(a)(2)(A)(vi), but did not adopt 
an amendment for a similar proce- 
dure when a district court certifies a 
question of great public importance 
pursuant to Rule 9.030(a)(2)(A)(v). 
The ACRC had proposed several 
amendments to Rule 9.130, for non- 
final appeals, including to allow ap- 
peals from nonfinal orders granting, 
modifying, dissolving, or refusing to 
grant, modify, or dissolve writs of re- 
plevin, garnishment, or attachment; 
from nonfinal orders determining 
the right to child custody in juve- 
nile dependency and termination of 
parental rights cases; and from any 


authorized motions for relief from 
judgment. This court did not adopt 
any of these proposals because this 
rule is part of an ongoing study by 
the court. These rules will be resub- 
mitted at an appropriate time. 

The court also amended Rule 
9.200(b)(2) to require court reporters 
to include an electronic version of 
trial transcripts. The court also ad- 
opted the ACRC’s proposal to extend 
the page limitation for answer briefs 
and initial briefs on cross-appeals 
from 50 to 85 pages. Other successful 
amendments involved automatically 
tolling with motions for enlarge- 
ment of time in the Florida Supreme 
Court, addressing when amicus 
curiae briefs are due, and the lower 
court’s holding orders and judgments 
in dependency and termination of 
parental rights cases. 

In terms of new projects, the 
Supreme Court requested that the 
ACRC study whether an amendment 
to Rule 9.310 is needed in light of the 
recently passed statute, F.'S. §45.045, 
which, except for class actions, sets 
a limit on supersedeas bonds of $50 
million and allows the trial court 
discretion to lower the amount of 
a supersedeas bond under certain 
circumstances. Ultimately, after 
much hard work and debate, the full 
committee voted on whether the Rule 
9.310 needed to be amended and the 
majority voted that it did not, given 
that the committee twice previously 
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OatH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice of the legal profes- 
sion are clearly set forth in the following oath of admission to the Bar, which the lawyer is swom 
on admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of 


Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


artifice or false statement of fact or law; 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will accept 
no compensation in connection with their business except from them or with their knowledge 


and approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | am 


charged; 


“| will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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PRESIDENT’S PAGE 


by Francisco R. Angones 


The Defense of Human Rights 


mericans are an open, 

friendly, and courageous 

people. Among their most 

prized characteristics is 
a sense of fairness. This fairness is 
enshrined in our Constitution and 
in our Bill of Rights, and I believe it 
typifies the sentiments of most law 
students and the majority of lawyers. 
The commitment to fairness is the 
foundation for the rights that all of 
us as Americans enjoy. 

Other countries may have consti- 
tutions or similar legal documents 
that assure the rights of its citizens, 
but if these rights are not fostered 
and protected, they are worthless. As 
Americans, we share the beliefs stated 
in our Constitution, and understand 
and desire that they be implemented 
as part of our daily life. Successive 
generations born in our country, and 
those reaching it in search of basic 
freedoms, make these values their 
own, and by so doing guarantee the 
continued existence of the concepts 
and practices of freedom and equality 
in our nation. 

A few months ago, I was reading 
about Second Lieutenant Emily J. 
T. Perez, West Point class of 2005. 
She exemplifies these ideals of free- 
dom and equality. Lt. Perez was the 
highest-ranking Black and Hispanic 
female cadet in the Academy’s history, 
as well as a track athlete who helped 
set a team relay record at West Point. 
Her loyalty to our common values as a 
nation went from theory to reality. On 
September 12, 2006, she became the 
first female West Point graduate to be 
killed in Iraq. She and the many other 
servicemen and servicewomen who 
represent us as members of our armed 
forces, many of them from Florida, 
live out day to day the devotion to our 
country and to its principles of liberty 
and fairness. 

The Florida Bar and its members 
are at the forefront in the defense 


of human rights. My agenda for this 
year will focus on these rights; this 
page will give me the opportunity to 
discuss them and their very broad 
implications at different levels, since 
human rights issues go beyond state 
and national boundaries to encompass 
the whole world. 

Human rights derive from the 
philosophical ideal of natural rights, 
the innate rights of individuals that 
are present even if there is no legal 
system in place to protect them. His- 
torically our human rights legislation 
dates back to the Magna Carta and 
the English Bill of Rights, and our 
own Bill of Rights restates and af- 
firms many of the rights enumerated 
by them. Civil rights and related laws 
continue our country’s tradition of hu- 
man rights legislation and constitute 
a constant process of assuring equal 
protection for all. 

As president of The Florida Bar, I in- 
tend to focus my attention on our state 
and to primarily spotlight Florida is- 
sues. Specific topics related to human 
rights will include the importance of 
an independent, fair, impartial, di- 
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verse, and inclusive judicial system; 
funding for our courts; initiatives to 
teach civics in our Florida schools; 
mentoring law students and newly 
licensed lawyers and the significance 
of pro bono work by our lawyers. 

Florida Bar members have been na- 
tionally recognized for the defense of 
human rights. This year, for example, 
three of our members were given 
national human rights awards by 
the American Bar Association. Talbot 
“Sandy” D’Alemberte was recognized 
with the 2007 Father Robert F. Drinan 
Award for Distinguished Service, an 
award that recognizes leadership in 
the protection and advancement of 
human rights. Judge Joseph W. Hatch- 
ett was honored with the ABA Com- 
mission on Racial and Ethnic Diver- 
sity 2007 Spirit of Excellence Award 
in tribute to his accomplishments in 
promoting a more racially and ethni- 
cally diverse legal profession. Neal R. 
Sonnet, currently the ABA’s official 
Observer for the Military Commission 
trials in Guantanamo, received the 
Outstanding Service Award for 2007 
from The Fellows of the American Bar 
Foundation. This award is given in 
recognition for service to the public 
for a period of more than 30 years. 

A human rights agenda for the next 
year will be extensive. It’s one that 
precedes me in substance in the Bar’s 
past work, and one that will continue 
long after my service through the 
ongoing efforts of Florida’s lawyers. 
It will reflect the professionalism and 
the commitment to ethics that we 
as lawyers make and need to reflect 
as well as the responsibilities and 
privileges granted to us by our oath 
as members of The Florida Bar. 
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RANCISCO ANGONES 


The First Cuban-born 
President of The Florida Bar 


by Jan Pudlow 


rancisco Angones will never forget the day he ar- 

rived in America — Tuesday, June 13, 1961 — a 

frightened boy alone in a new country, landing 

at Miami International Airport carrying only a 
duffle bag stuffed with the allotted 40 pounds of clothes 
and instructions to “ask for George.” 

George Guarch’s fulltime job was to pick up unaccom- 
panied children fleeing Cuba, as many as 200 a week, and 
deliver them to camps. 

In a chain-smoker’s raspy voice, George called out “Fran- 
cisco Angones,” along with the names of three other kids 
Francisco had never met before. 

George led them to a station wagon and drove down a 
narrow road, to S.W. 76th Street and 107th Avenue to Ken- 
dall Children’s Home, on the grounds of the Dade County 
Welfare Department. Father Bryan O. Walsh, who ran the 
Catholic Welfare Bureau, a small childcare and adoption 
agency, rented the place to help Cuban children sent ahead 
by their parents to America to be free. 

Here, on the edge of Miami, Angones became another 
Cuban child sleeping in rows of bunk beds, uprooted from 
all that was familiar, in a country with a foreign language 
and different culture, wondering what to expect next, re- 
membering his father’s last words to be brave as he finally 
fell asleep. 

Less than two months after the Bay of Pigs invasion, 
one month shy of his 11th birthday, Angones fought back 
tears as he hugged his parents and baby sister goodbye at 
Havana’s Jose Marti Airport earlier that day. Because his 
father could only obtain a single visa waiver, only Francisco 
boarded the Pan American plane bound for Miami, and the 
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Angones family split apart with no guarantee they would 
ever reunite. 

“My dad told me to be tough and they will try to join me 
as soon as possible. They had done everything they could, 
but now it was up to the Cuban government to see when 
they could leave,” Angones said. 

“My parents could come the following week or they could 
come years later.” 

Fortunately, the wait for Angones’ parents to arrive in 
Miami was only three months. At the airport, Francisco 
anxiously greeted his father, Francisco Jose Angones, a 
lawyer in Cuba, and his mother, Maria Lydia Angones, a 
teacher, along with his little sister Lidia, not yet two. 

“I remember the first thing I saw was my sister. She used 
to call me ‘chi! Achi!’ She’s running toward me and ’'m 
catching her and embracing her, and picking her up.” 

All these years later, Angones still gets emotional and 
grows silent remembering that precious family reunion. 

He knows he’s one of the lucky ones, out of 14,048 Cuban 
children who came without their parents during Operation 
Pedro Pan. Some Cuban children did not see their parents 
for many years, others never again. 

While Angones’ story was repeated thousands of times, 
it is a unique history for a president of The Florida Bar. 

That the 56-year-old Miami civil trial attorney, a co- 
founding partner at Angones McClure & Garcia, is the first 
Cuban-born leader of Florida’s 80,000 lawyers is “a huge 
deal” to partner Leo Garcia. 

“Frank’s presidency of The Florida Bar is a triumph 
for every minority and for every Cuban-American who 
practices law,” said Garcia, who came from Cuba in 1966 
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Frank rides Trueno (Thunder) in the 
Angones’ front yard in Cuba in the late ‘50s. 


as a four-year-old. He tells how his ac- 
countant father, who lost everything, 
bartered two Cuban cigars, the only 
thing he had left of value, to buy his 
boy a Coke and snack on their exodus 
from Cuba to Jamaica to Spain to 
Miami. 

“IT don’t know if it says we've ar- 
rived. But it shows we are accepted. 
It shows how this country has come a 
long way. It shows how the Bar mem- 
bership has come a long way,” Garcia 
said. “It says: ‘Do the right thing, work 
hard, and you can reach your wildest 
imagination of a goal.” 

Angones’ proud Cuban heritage and 
patriotism for his adopted country is 
at the heart of his desire to better the 
community of Miami he embraces as 
home, and to serve the legal profession 
in Florida he loves. 

“Frank is an inspiration and a hero 
to me — because of what he has ac- 
complished, where he came from and 
how, the noble manner in which he 
has arrived at the place in life where 
he is, the way he treats people, just 
the way he lives his life,” said long- 
time partner John McClure, who has 
worked with Angones since 1979. 

“We just could not be in better 
hands for the next year.” 

Ramon Rasco, chairman of the 
board of U.S. Century Bank and a 
lawyer, first met Angones in law school 
at the University of Miami, but already 
knew of him because their fathers were 


lawyers in Cuba and Rasco’s mother 
and Angones’ mother were classmates 
at Lourdes High School in Cuba. That 
bond grew into a friendship that is as 
close as brothers. 

“Frank has a huge heart. What he 
really enjoys in life is giving back. 
Frank takes on difficult causes. He 
finds justice where it is difficult to find 
justice,” Rasco said. 


Two defining cases exemplify An- 
gones’ passion to do the right thing: 
Cuban American Bar Association v. 
Secretary of State Warren Christopher, 
when he helped prevent the forced 
repatriation of 130,000 refugees to 
Cuba, trapped behind barbed wire in 
legal limbo at Guantanamo Bay, and 
Alejandre, Costa, and de la Pefia v. 
the Republic of Cuba, when Angones 
dared to sue the Cuban government 
for violating human rights of three U.S. 
citizens (one his high school friend), 
known as the Brothers to the Rescue, 
shot down by the Cuban Air Force 
while flying a humanitarian mission, 
over international waters, rescuing 
Cuban rafters at sea (see sidebar). 


A Fence-mending Ambassador 

Angones is “very proud of being an 
American without having surrendered 
his ethnic heritage. When you talk 
about the perfect balance between a 
Cuban — hyphen — American, you 
think of someone like Frank,” U.S. 
District Judge Federico Moreno said. 
In introducing Angones as president- 
elect at the Bar’s Annual Convention 
last year, Moreno said: “Frank is such 
an American name. Frank!” 

With the melodic lilt and the rolling 


Front row, sixth from the left, third-grader Francisco Angones 
at Colegio de La Salle in Cuba. Two years later, Castro’s regime 
would banish the Christian Brothers from the school. 
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“r” of the Spanish language, 
Moreno said with a flour- 
ish: “It’s Francisco Ramon 
Angones del Monte. That’s a 
great name. You should hear 
his great, great grandfather’s 
name: Pedro Felipe ‘Perucho’ 
Figueredo. He was the au- 
thor of the Cuban national 
anthem.” 

When Figueredo, a lawyer, 
landowner, poet, and musi- 
cian wrote the song in 1867, 
he called it “La Bayamesa.” 
Three years later, fighting as a 
general in the Ten Years’ War, 
he was captured by the Span- 
ish and executed in Santiago 
de Cuba. 

Now it’s Frank Angones’ 
turn to make history as the 
first Cuban-born president of 
The Florida Bar. 

Garcia, his partner, said 
that Angones wants “to build 
unity among lawyers, not 
just Cuban lawyers or Afri- 
can-American lawyers. He 
wants to build unity among 
all the bars. Frank tries to 
help where he can. He builds 
bridges; he doesn’t tear them 
down.” 

Miami, Garcia said, is “a di- 
verse community with people 
of many races and cultures. 
It’s tough at times to build 
bridges, but some way, some- 
how, Frank does it. He fits in 
everywhere.” 

Cesar Alvarez, president 
and CEO of Greenberg Trau- 
rig in Miami, called Angones 
“the nicest, fairest, caring 
individual that I know. He 
has always been of a public 
mind, trying to do the right 
thing at all times. I have got- 
ten involved with him in a 
number of public projects, and 
it has been always, always a 
pleasure. He is always think- 
ing about how to do good for 
other people. 

“To me, it’s obviously a sense 
of pride to see a Cuban-Ameri- 
can who has been recognized 
to be president of The Florida 
Bar,” Alvarez said. 


Georgie and Frank Angones, who both fled Cuba 
as children, embrace the multiculturalism 


of their adopted hometown, Miami. 
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“But from the real perspective, he 
is going to be a great president of 
The Florida Bar who happens to be 
Cuban.” 

H.T. Smith, an African-American 
Miami lawyer and former president 
of the National Bar Association, wit- 
nessed Angones at work to build bet- 
ter relations in Miami — such as when 
Nelson Mandela was refused the keys 
to the City of Miami because he was 
photographed smiling with Fidel Cas- 
tro — where racial and ethnic clashes 
have sparked riots and boycotts. 

“Frank Angones is a sensitive, solid, 
and secure bridge between the various 
racial, ethnic, and religious groups in 
Miami-Dade County,” Smith said. 

“T am confident his inclusive leader- 
ship style and pleasant personality 
will make him a great ambassador 
for Florida’s 80,000 lawyers and the 
cause of justice. 

“While Frank’s ascension to the 
presidency of The Florida Bar carves 
for him an indelible legacy as the first 
minority lawyer so honored, in my 
considered judgment his consistent 
commitment to excellence, common 
sense approach to problem-solving, 
and his caring sense of history will 
hasten the day when other minority 
lawyers will be so honored. 

“It is important who is first,” Smith 
continued. “Like Jackie Robinson, we 
wouldn’t be where we are if he wasn’t 
that good. That will be an even greater 
legacy.” 


Starting Over in Miami 

“Still, all in all,” Smith added with a 
smile: “Frank’s greatest achievement 
was marrying his incredible wife, 
Georgie.” 

Georgie Angones, assistant dean of 
Alumni Relations & Development at 
UM School of Law, is Angones’ better 
half. Together they make each other 
whole, bonded by the shared experi- 
ence of being Cuban exiles in the 
’60s, and a love that has lasted since 
Angones asked her to the first dance 
of his senior year in high school. 

At age 10, Georgina Alfonsin ar- 
rived in Miami September 16, 1961, 
with her 78-year-old grandmother and 
her three-year-old sister. Georgie’s 
mother was so upset she had to send 
her loved ones away without her that 


she refused to leave the airport. Three 
days later, Georgie’s mother was 
authorized to leave for Miami, and 
Georgie’s father joined the family 18 
months later. 

Georgie’s parents, like Frank’s and 
many other Cuban parents, were will- 
ing to take drastic steps to save their 
children. They feared the Cuban gov- 
ernment would interfere with their 
children’s education and indoctrinate 
them with communism. 

Both Georgie’s and Frank’s schools 
were taken over by the government. 
Frank remembers the mass to say 
goodbye to the Christian Brothers, a 


heart,” Angones recalled of those days 
struggling to climb over the language 
barrier. 

“I remember they gave me a test 
where you had to fill in some bubbles. I 
didn’t know what the questions were, 
so I finished that test quicker than 
anybody else!” he said with a laugh. 

Angones’ mother, who taught 
English at her Catholic high school 
in Cuba, learned that the nuns from 
that school were starting a camp for 
unaccompanied children at Florida 
City, just south of Homestead. 

So Angones’ parents were hired as 


religious order of teachers, banished 
from his school. Neighbors spied on 
neighbors. Television stations and 


newspapers were taken over. Pri- 


vate properties and businesses were +, 
seized. Angones’ father could no lon- ««§& 


ger practice law. 
“You were concerned even when 


you went to confession,” Angones said. 


“I remember confessing to thinking 


something bad about the new govern- 


ment, and the priest said, “You'd better « 


be careful who you confess that to, 


because you never know who might ; 


be wearing a habit. You confess only 
to a priest that you know.” 

The Angones family was willing to 
start over in the U.S., because their 
freedom had been snatched away by 
Castro’s totalitarian regime. They 
were not rich in possessions, but had 
strength of character and strong fam- 
ily ties. 

What did Angones’ father, a lawyer 
in Cuba, do to make a living in Mi- 
ami? Clean floors at the airport, along 
with his wife. Once he’d saved $70, he 


bought an old green Plymouth station ; 


wagon, and every day at 5 o'clock he "9 


loaded it with fruits and vegetables 
he’d buy at the farmers market, ped- 
dling his wares from neighborhood to 
neighborhood. 


While living in Hialeah, Frank rode ‘ 


his bicycle to school at South Hialeah 
Elementary, where he was the only 
sixth-grader who spoke Spanish. 

“I remember back then you could 
say a prayer in public school. I knew 
it was a prayer because everybody 
was quiet. Then, you said the Pledge 
of Allegiance, which I didn’t know, 
of course, but I put my hand on my 
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Though he could not speak 
English in the sixth grade, 
Frank thrived at school, and 
by his senior year became the 
popular, athletic president of 


the La Salle Student Council. 
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house parents for 16 
to 24 unaccompanied 
children at Florida 
City, a fenced-in camp 
10 blocks square. 

In the early ’60s, 
just as throughout 
the South, Miami was 
racially segregated. 
There was always at 
least one black child 
living with Angones’ 
parents at the camp, 
and when his father 
took a group of kids 
bowling, they were 
banned from going in 
because of the black 
child. 

“They said, if he 
stays outside, you can 
come in. My dad said, 
‘No, we either all come 
in or we don’t come 
in.” 

Florida City’s camp 
closed in 1964, coin- 
ciding with Frank fin- 
ishing the 8th grade. 
The family moved to Miami, a block 
away from the Orange Bowl, on N.W. 
Second Street, between 15th and 16th 
avenues. 

And Frank began his remarkable 
years at La Salle High School, where 
he was elected student council presi- 
dent, played basketball, and gradu- 
ated with honors in 1968. 


From Speaking No English to 
Student Council President 
Frank took to heart his father’s 
advice when he sent him alone to the 
United States: Even though Castro’s 
regime tried to control everything in 
their lives, they couldn’t take away 
Frank’s thoughts and knowledge. 
“My dad impressed upon me the 
importance of what you know, of 
knowledge and education,” Angones 
said. LaSalle’s $20-a-month tuition 
was too much for his parents. 
Angones was working weekends at 
St. John Bosco Parish, which served 
as an entryway into the community 
for Miami’s poorest immigrants. 
“T just got lucky. The pastor at that 
church had been our pastor in Cuba, 
by coincidence. They paid my tuition 


American and Cuban flags were always displayed side-by-side at Angones’ 
parents’ home. Francisco Jose Angones and Maria Lydia Angones celebrate 
the day Frank received his undergraduate degree from the 


University of Miami in 1972. 


— all four years,” Angones said. 

Angones worked in the school caf- 
eteria, gulping his free lunch quickly 
before running to separate the plates 
and trays of his classmates and load 
them into the dishwasher. 

“Sports are wonderful because they 
do help to equalize things. I knew no 
one at my new school,” Angones said. 
“I was a good student, but that made 
me a nerd. But I was a nerd who could 
play basketball. As soon as I was one 
of two freshmen to make the JV bas- 
ketball team, my classmates accepted 
me as one of them.” 

John Convey, now provost of Catho- 
lic University in Washington, D.C., 
coached Angones in basketball and 
advised him on the student council. 

“He came out of Cuba with nothing, 
and look at him now! I have watched 
Frank’s career grow and I am very 
proud,” Convey said. 

This teacher-student friendship 
has kept them in touch since 1964, 
with Christmas cards and calls. They 
recently got together on March 24, 
2007, in Miami, when Convey pre- 
sented Angones with the Don Bosco 
Distinguished Alumni Award as he 
was inducted into the La Salle Hall 


of Fame. 

Angones was one of several Cuban 
students at La Salle who had come 
over with Operation Pedro Pan. 

“These kids had such drive to suc- 
ceed and a lot of family support,” 
Convey said. 

“People suffer through adversity 
and become stronger as they overcome 
it. For Frank Angones, a young man, 
14 years old, his whole future is in 
front of him. He’s in a new country 
with a lot of opportunities, and he had 
already started to show the leadership 
skills that he has now as leader of The 
Florida Bar. Frank started showing 
those skills very early. He was a very 
determined young man to succeed.” 

Convey remembers in Angones’ 
senior year, he was playing a pickup 
game of football with the Key Club of 
a neighboring school and fractured his 
cheekbone. His parents didn’t have 
the money to pay the medical bills. 

“The whole school rallied round by 
running a talent show and calling it 
Frankaganza!” Convey said. “They got 
together with other schools and put 
on this show and collected money and 
helped defray the costs. 

“Other students absolutely re- 
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Frank and Georgie have a love that has lasted since he asked her 
to the first dance of his senior year in high school. Pictured here 
is prom night 1968, when Frank was student council president 
at La Salle High, and Georgie, a year behind, would become 
president of her senior class at Immaculada High. 


spected him. He had that serious 
demeanor that was part of his drive. 
But he had a very good personality 
and he sought out Georgie when they 
were seniors.” 


Legs up! Legs up! 

Georgie was 15 when she first met 
Frank at a friend’s Sweet 15 coming- 
out party. 

“Frank was very serious and studi- 
ous, a bit intimidating and difficult 


to get to know. He was very quiet 
and not as talkative as I was when 
we first met,” recalls the gregarious 
Georgie. 

“What attracted me to him was 
his extraordinary compassion and 
his leadership qualities. He was very 
noble, kind, and considerate. Always 
quick to show concern for others, but 
also extremely jealous! 

“He was a very popular athlete, 
and although Hispanics were a 
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minority at our school in the early 
’60s, he was elected president of the 
student council by the entire student 
body. Our peers looked up to him and 
sought his advice. They depended on 
his wise counsel. Frank has always 
been a good listener and loyal friend. 
He always leads by example, and is 
recognized for what I would describe 
as ‘inclusive leadership.’ He is always 
trying to build consensus, even dur- 
ing family arguments!” 

Remembering Frank’s senior year 
makes them think of his first car, a 
1956 Anglia. 

The floorboards were rusted out in 
the car Frank bought for less than 
$100. 

“I was dating Georgie, and if we 
went through a puddle, she had to 
put her legs up because the water 
would flow up,” Angones said. 

“Legs up! Legs up!” Georgie yells, 
and they both burst out laughing. 

Georgie learned to love Frank’s 
serious side. 

Now, after 41 years of knowing him, 
Georgie describes her husband as “a 
compassionate individual who loves 
his family, his community, and his 
profession. 

“He is a man of deep faith,” she 
said of her husband who serves as 
eucharistic minister at Epiphany 
Catholic Church. 

“He is a loyal and faithful friend. 
He feels other people’s pain and tries 
to reach out to anyone in trouble. He 
is noble and honest and cannot tell 
a lie.” 

And then she adds with a grin: 
“The other thing about Frank that 
drives me crazy is that he remembers 
everything!” 

Frank remembers the dates of all 
things important, like his first date 
with Georgie (September 16, 1967), 
and 10 years into their marriage, the 
birth of their only child, Francisco 
Angones, Jr. (November 18, 1982). 

Less than a month after his son 
was born, Angones wrote in a De- 
cember 15, 1982, op-ed piece for The 
Miami Herald commemorating Bill 
of Rights Day: “It is only now that I 
realize the sacrifice that my parents 
made when, on June 13, 1961, they 
sent me, 10 years old and alone, to 
the United States. ... Why would 
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Frank, Georgie, and son Frankie celebrate Angones receiving the 2007 Silver Medallion 
for Humanitarianism from The Miami Coalition of Christians and Jews. 


thousands of loving parents send 
their children to a foreign land? The 
agonizing decision was made so that 
their children could be free.” 


Even in Miami in 1984, 
there was room to roam when Frank and 
Frankie saddle up the family’s horse. 


Frankie! 

Today, Frankie is a 24-year-old 
smart, free-spirited, creative stu- 
dent, an honors gradu- 
ate of Columbia College, 
working on his master’s 
degree in screenwriting 
and directing at Colum- 
bia University in New 
York City. 

His parents knew 
he was a born ham when 
he was a kindergartner 
in a talent show and did a 
dead-on impersonation of 
Ed McMahon’s, “H-e-e-e- 
r-r-r-r-r-r-r-e-e’s Johnny!” 
That prompted a nun at 
the school to chastise 
Georgie for letting a five- 
year-old stay up so late 
to watch “The Johnny 
Carson Show.” 

“Talk to the father. 
I have no idea, Sister. 
That’s the father’s de- 
partment,” Georgie re- 
counts with a laugh. 


One of Frankie’s favorite memories 
of his dad was during his one-man 
performance of The Complete Works 
of William Shakespeare; Abridged, at 
a Key Club international convention 
talent show competition in Chicago. 

Frankie was in the middle of his 
performance — in the groove of acting 
— when he suddenly spotted his dad, 
in a room full of 4,000 people, standing 
on his chair waving his jacket, cheer- 
ing, unabashedly Frankie’s biggest 
fan. 

“The first thing I do when I run off 
stage is give him a big hug. My dad is 
devoted and supportive to the point of 
obsession!” 

When Frankie’s seventh birthday 
party had to be rescheduled because 
he got the chicken pox, his dad was at 
Guantanamo Bay, working on the big 
case. He flew home, but arrived late 
at night and missed it. 

“My dad takes everything to heart, 
which is a great trait for a compas- 
sionate lawyer to have. He truly is a 
compassionate individual who prac- 
tices law because he believes in it,” 
Frank, Jr., said. 
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Angones was installed as the youngest 
president of the Cuban American Bar 
Association on February 27, 1982. 
Gov. Bob Graham was the guest 


speaker at the event. 


“He is always very clear in his be- 
liefs. It’s never a rote code for him. It’s 
never just something written down, 
not something he believes is expected 
of him. It’s something he wants to 
do. He won’t say anything unless he 
absolutely means it. He’s not a person 
who goes out seeking causes. It goes 
with his genuine nature. If he believes 
it, he espouses it.” 

Though Angones insists he wants 
his son to follow his own dreams, 
Frankie adds with a laugh: “My dad 
tells me I can still go to law school 
after I get my master’s.” 


A Star Among Peers 

Angones tells the story of how he 
ended up going to law school, where 
he and Georgie lived in married 
housing, after they had taken a year 
off to work, Angones as an insurance 
adjuster for Allstate, and Georgie 
snagging the job at UM’s alumni af- 
fairs that she’s kept to this day. 

Part of it was reverse-psychology 
from his father, who had been a lawyer 
in Cuba, and part was advice from a 
practical college professor. 

“I was about 12 years old and it was 
one of those days walking with your 
dad after dusk, talking about things. 
And I said, ‘Well, Dad, I think I may 
want to be a lawyer.’ 

“He said, ‘Son, you are too nice. You 
are too decent to be a lawyer. 

“I guess he was thinking that law- 
yers have to be hard-charging and 


sometimes rough and 
tough. That was his 
experience. On top of 
that, I was also very 
introverted,” Angones 
said. 

“I was so impacted 
by the revolution that 
when I went to school 
I studied history and 
philosophy. The history 
I concentrated on was 
revolutions, beginning 
with the British and 
French, the Mexican, 
the Russian, the Cu- 
ban. I studied all of 
those because I was 
thinking that what I 
wanted to do was coun- 
ter-intelligence work.” 

Once again, his Cuban experience 
rose up to flood his thoughts. 

“T felt very guilty that I was not old 
enough at the time to go to the Bay of 
Pigs invasion and at least try to bring 
freedom to Cuba. Remember, I was a 
teenager. I wanted to do good and save 
the world.” 

While researching communism and 
revolutions at UM, while working on 
his undergraduate degree in history, 
he struck up a life-long relationship 
with his professor, Jaime Suchlicki, 
head of the UM Institute for Cuban 
and Cuban-American Studies and a 
Cuban-Jew of Polish descent. 

“I suggested he go to law school. 
Don’t be a professor. You'll starve to 
death,” Suchlicki recalls. 

“I am delighted to see one of my stu- 
dents in such a high position,” said the 
professor who gave Angones his only 
B during his undergraduate college 
days, on a paper about the history of 
Mexico. 

“He has never forgiven me and nev- 
er made a donation to my institute!” 
Suchlicki laughs at the old joke they 
share. “But I think he learned more 
from that one B than all of his A’s.” 

What did he learn from that B that 
kept him from graduating summa 
cum laude? 

“Perseverance!” Angones is quick to 
answer. 

He has persevered and prospered 
in both his legal profession and civic 
work, serving as the youngest presi- 
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dent of the Cuban American Bar Asso- 
ciation in 1982 and the first Hispanic 
president of the Dade County Bar 
Association in 1994. 

Gerald Wetherington, an 11th Cir- 
cuit judge from 1974-95, chief judge 
for a decade, and now an adjunct 
professor of law at UM teaching 
torts and professional responsibility, 
watched Angones try many cases in 
his courtroom. 

“He is an excellent trial lawyer, 
very good both with the court as well 
as with the jury,” Wetherington said. 
“He is always prepared and he evinces 
an aura of total credibility. He has a 
natural humility about him, which is 
very laudable. He is also a very high- 
minded and idealistic person.” 

Judge Wetherington quotes Thom- 
as Jefferson, in his 1813 letter to 
John Adams, to summarize Angones: 
“There is a natural aristocracy among 
men. The grounds of this are virtue 
and talent.” 

McClure, his partner, called An- 
gones “an old-school kind of guy. He 
is honest to a fault, unfortunately not 
something all lawyers are accused of, 
and ethical beyond imagination. He 
works harder and longer than anyone 
I know. He is and always has been 
absolutely in love with the whole idea 
of practicing law. He loves lawyers and 
fervently wants to do whatever he can 
to help our profession and his fellow 
lawyers and to nurture the public 
perception of the profession. 

“And when push comes to shove, he 
also tries a mean case! I frankly can’t 
remember the last time he lost a case, 
but even after he beats you, I don’t 
know a single lawyer who doesn’t like 
him anyway.” 

When Florida Supreme Court Chief 
Justice Fred Lewis was a lawyer in 
Miami, he was on both sides of cases 
with Angones. 

“When Frank says something, you 
can take it to the bank. I never needed 
to get it in writing. His word was 
always good enough for me,” Lewis 
said. 

“Frank stands out like a star among 
our peers. Not only is he a good 
lawyer, his humanity that is so very 
important gives him that leadership 
quality. It is wonderful when you see 
a self-made man, who is good and de- 


cent and bright and intelligent and so 
very caring, succeed at what they do.” 


“Born to the Manner” 

Angones’ caring side was in full 
force when his father was stricken 
with Parkinson’s disease more than 
30 years ago. He took his father to the 
first Spanish-speaking neurologist in 
Miami, Dr. Ray Lopez. 

“Frank was a very intense, altruis- 
tic young man. I guess you could say 
he has become an intense, altruistic 
middle-aged man,” Lopez said. 

“He is one of these people who has 
all the right things in his mind, very 
much the knight in shining armor 
type, who wants to help people. 

“Frank took seriously the respon- 
sibilities that were his father’s. It’s 
been sort of an uphill battle, but his 
altruism has helped. He has kept his 
perspective and his rudder straight.” 

When their father was too sick 
to walk her down the aisle at her 
wedding in 1989, Lidia Teresita 
Rasco said, it was her big brother who 
stepped in to give her away. 

“He was a father figure when I 
needed one,” Lidia Rasco said. “Ev- 
erybody thinks their brother is great. 
This time it’s really true!” 

Angones’ good advice helped land 
Adalberto Jordan a federal judgeship 
at age 37 in 1999. 

“When I thought about the possibil- 
ity of applying for a federal judgeship, 
I went to Frank as someone with a 
wonderful reputation and stature in 
the community,” said Jordan, judge 
of the Southern District of Florida 
in Miami, who once clerked for U.S. 
Supreme Court Justice Sandra Day 
O’Connor. 

“One of the things he was able to 
reassure me about was to not be afraid 
of the age issue. He tried to eliminate 
that concern as best he could and gave 
me the confidence I needed. He told 
me the age thing would take care of 
itself, if people thought I was ready 
and able. He was very instrumental 
in guiding me the right way,” Judge 
Jordan said. 

In Miami, Angones is well-known 
for helping the community when duty 
calls. 

In 1989, the trial of William Lozano, 
a Miami police officer charged with 


In 1994, Angones became the first Hispanic president 
of the Dade County Bar Association. 
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manslaughter in the deaths of two 
unarmed black men, sparked riots. 
Lozano successfully appealed his 
conviction, arguing he had not been 
afforded a fair trial in Miami, and the 
appellate court found that the threat 
of further rioting required a change 
of venue. 

During this climate of racial unrest, 
Donald Bierman, a Miami lawyer, 
chaired the Community Relations 
Board and asked Angones to join. 

“Intergroup relationships were para- 
mount, and Frank was willing to get 
involved, as he always was,” Bierman 
recalled. “Frank has always been a 
person of reason and good intentions. 
You could always believe what he said; 
he was always upfront in what he said, 


and you knew he had no ulterior mo- 
tives except to do good.” 

On April 14, 2007, Bierman chaired 
the 55th Gala Celebration of The 
Miami Coalition of Christians and 
Jews, and they celebrated Angones 
receiving the Silver Medallion for 
Humanitarianism. 

Angones’ talk that night, Bierman 
said, was “inspiring by its sincerity 
and humbleness. He was honored in 
part by his role as the first Hispanic- 
born president of The Florida Bar, 
and his position in the community as 
a conciliator, working to find common 
ground among diverse opinion.” 

Dr. Daniel Mintz, head of the Dia- 
betes Research Institute Foundation, 
has known Angones for 20 years, as 
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a family physician and as an expert 
witness for Angones. 

“Frank, as I know him, is a person who 
is very persistent and perseveres until 
he can achieve the mission and goals he 
has set out for himself,” Mintz said. 

“As a physician, it’s hard for me to 
talk about someone being judicial. But 
Frank is a man, to quote Shakespeare 
in Hamlet, who is ‘born to the manner. 
I mean he carried into this life what 
he was ultimately meant to be, and 
he’s done it very well. The thing that 
marks him is he has a sense of right 
and wrong, which extends beyond the 


lawyer-client relationship. He looks 
into the community and sees the 
people in great need and can mobilize 
people to respond to that need. Char- 
acteristic of Frank, he does it in a way 
that is soft and resolute, but always 
negotiating, moving people forward 
from positions.” 

Harold Hongju Koh, dean of Yale 
Law School and professor of interna- 
tional law, watched those qualities at 
work in grand scale, when he helped 
Angones with the Guantanamo case, 
arguing the case on appeal before the 
11th Circuit Court of Appeals. 


“Frank Angones was the inspired 
playmaker for the Cuban refugee 
litigation on Guantanamo in the early 
90s,” Koh said. 

“He stands for the very best in the 
American bar: courage, leadership, 
intelligence, deep humanity, and 
public spirit. He remembers vividly 
his own childhood odyssey toward the 
American dream, and those memories 
have given him the passion to make 
that dream available to others.” 


Jan Pudlow is senior editor for The 
Florida Bar News. 


Two POWERFUL CASES 
HIGHLIGHT ANGONES’ CAREER 


fled as a 10-year-old boy, Frank Angones was behind 
barbed wire at Guantanamo Bay interviewing Cuban 
refugees caught up in a “no-rights zone.” 

Personally, Angones said, he would never return to Cuba, 
because of human rights violations. 

“It’s my silent and quiet way of protesting the totalitarian 
regime.” 

But on this day in 1994, Angones was back in his home- 
land as a lawyer fighting for the rights of other Cubans 
yearning to live free. 

He was known as “the convener,” organizing more than 60 
lawyers working on a mammoth human rights case: Cuban 
American Bar Association, Inc., et al. v. Warren Christopher, 
Secretary of State, et al. (Case No.: 94-2183-CIV-Atkins). 

“It was an extremely moving experience,” Angones said. 
“I didn’t see anyone I knew, but just the sense I was back 
in Cuba was very emotional. I can’t begin to describe it. 
Some of my friends I had when I was 10, their fathers were 
shot to death or served 30 years in prison.” 

Fidel Castro had said he wouldn’t stop anyone from 
leaving Cuba, so thousands fled on rafts. But the Catch 22 
was if you left Cuba, you were breaking the law, and if you 
came back, you were incarcerated. 

Instead of rescuing the rafters and bringing them to Mi- 
ami, President Bill Clinton ordered the U.S. Coast Guard 
to take the refugees to the U.S. Naval Base at Guantanamo 
Bay, where they were detained “indefinitely.” 

“We wanted a solution, at least the children and the 
mothers having babies, not to stay. The sanitary conditions 
were horrible and they were living on dirt floors. There 
were no toilets, no running water,” Angones said. 

“It was worse than a jail, in a sense. They were free to 
roam around within the barbed-wire fence, but you had no 
place to go to take a shower.” 

Along with him on that legal fact-finding mission was 
Miami lawyer Marcos Jimenez, who later became U.S. at- 
torney for the Southern District of Florida. 


Gist on Cuban soil for the first time since he’d 


18 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2007 


“It was really a sight. Imagine 130,000 in tents, sur- 
rounded by guard towers. It looked somewhat like a con- 
centration camp,” Jimenez recalled. 

“Soldiers were camping out on an old borrowed cruise 
ship in the harbor. And we were there carrying a fax, copier, 
video camera, tripods, pens, legal pads, and boxes of office 
supplies. The Navy lawyers who met us there, and the 
Department of Justice lawyers, were not really happy we 
were there. We had to have an escort at all times.” 

Angones was in charge of coordinating the legal team 
and the public relations team to educate the community. 
It was a worldwide story, with newspaper reporters calling 
from Japan, France, Belgium, Great Britain, and Spain. 

“We filed this complaint and Frank was the guiding 
force,” Jimenez said. “He brought it all together.” 

The U.S. government’s position: The Cuban refugees were 
not entitled to U.S. lawyers, because they had no rights in 
US. courts. 

Wanting to break the Cubans free from legal limbo, the 
lawyers filed a motion to get access to the refugees in the 
Southern District of Florida. Their motion was granted 
by Judge C. Clyde Atkins. Arguing in court that day were 
Roberto Martinez, former U.S. attorney of the Southern 
District of Florida, and Jimenez. 

“We stopped the plane that was taking off from Guanta- 
namo Bay to Cuba with 20 detainees, with seven minutes 
to go,” Angones said of the group effort. 

“It’s amazing how our government works. The US. at- 
torney and assistant district attorneys were present in the 
courtroom. The judge ruled orally from the bench: ‘Stop 
that plane!” 

One of the DOJ lawyers immediately called the Justice 
Department, who called the Department of Defense. 

“And the plane is stopped! Amazing!” Angones said. 

“That is the greatness of our separation of powers, the 
judiciary and the executive. When a federal judge says 
something, the executive listens and they stopped the 
plane. Now, they appealed it and they got it reversed. But 


at that moment, what that judge said 
was the law.” 

After full argument before the 11th 
Circuit Court of Appeals, the court 
ruled that Guantanamo was not US. 
territory, and therefore the refugees 
had no rights under U.S. law, an is- 
sue that resonates today because of 
alleged enemy combatants now held 
at Guantanamo. 

“That was a prelude to what is hap- 
pening now,” Angones said. “Except 
at the time, we were dealing with @ 
innocent people, and now they are 
dealing with alleged enemy combat- 
ants. And 10 years later, the U.S. 
Supreme Court would give rights to 
counsel to enemy combatants.” 

In the Cuban refugee case, the 
plaintiffs appealed to the U.S. Su- 
preme Court, which did not grant 
certiorari. 

By then, several months had 
passed and the Clinton administra- 
tion realized it was not a good idea to 
forcibly repatriate refugees. 

Although Angones and his fellow 
lawyers did not technically win the 
case, there were enough tactical vic- 
tories leading to the ultimate decision to allow most of the 
refugees — except those with criminal records — to come 
to America by May 1995. 

“I think we all had a significant hand to make sure those 
folks came to the U.S.,” Jimenez said. 

The lawyers on the case shared a great motivating force: 
“There, but for the grace of God, go I. We identified with 
these poor folks because we were refugees, too,” Jimenez 
said. 

“They were coming to the U.S. for the same reason we 
had come: freedom.” 

For Angones, “It was the only time I felt like Atticus Finch 
in To Kill a Mockingbird. 

“IT remember walking into the Versailles (a landmark 
Cuban restaurant in Miami’s Little Havana) with a group 
of lawyers and we received a standing ovation. It was such 
a great feeling to be part of something like that.” 

Angones and the other lawyers working on the Guanta- 
namo Bay case became known as the Counsel for Cuban 
Detainees. The counsel was composed of lawyers from firms 
of all sizes and solo practitioners. The Florida Supreme 
Court honored them with the Voluntary Bar Association 
Pro Bono Service Award for their amazing efforts. 


Brothers to the Rescue 

A year later, on February 24, 1996, two unarmed Cessna 
planes were shot out of the sky by Cuban MIGs, instantly 
killing four, including three American citizens. 

The aircraft were flying over international waters of the 
Florida Straits. Armando Alejandre, 45, Carlos Alberto 


Some of the lawyers on the Guantanamo Bay case stand 
in front of The Miami Herald, where they met with the editorial 
board after filing their human rights case in 1994. Left to right 
are Francisco Angones, Marcos Jimenez, Roberto Martinez, 
Harold Hongju Koh, and Jose Garcia Pedrosa. 


Costa, 29, and Mario Manuel de la Pejia, 24, were flying 
for a Miami-based humanitarian organization known as 
Hermanos al Rescate, Brothers to the Rescue (BTTR). Their 
mission was to search the Florida Straits for rafters, Cuban 
refugees who had fled the island nation on inner tubes and 
makeshift rafts, often perishing at sea. 

The Brothers to the Rescue would alert the U.S. Coast 
Guard to bring them to safety. 

On this fateful day, the Cuban Air Force gave the orders 
to destroy the BTTR aircraft. Missiles disintegrated the 
planes, leaving no trace of the bodies and little debris except 
for a large oil slick where the planes went down. 

The case was intensely personal for Angones, because 
Alejandre was his friend at La Salle High School. 

“Frank and Armando were very close,” recalls their 
coach John Convey. “Frank took up the cause to get jus- 
tice for his death. Frank was very driven to do the right 
thing. Part of it was his friendship for Armando, and part 
of it was his patriotism for the United States and his 
patriotism for Cuba. Frank felt very strongly about it.” 

Alejandre’s family first came to Angones because they 
didn’t have a death certificate and there were no bodies to 
recover. 

From there, the case grew in magnitude. Angones once 
again teamed up with Roberto Martinez. 

Sen. Arlen Specter, R-Pa., now ranking minority member 
of the U.S. Senate Judiciary Committee, had been trying 
to pass the Antiterrorism and Effective Death Penalty Act 
since the 1988 Pan Am jet was bombed over Lockerbie, 
Scotland, killing 270 people. 
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As a result of the tragic events of February 24, 1996, 
Congress was moved to action. 

In April 1996, the Antiterrorism and Effective Death Pen- 
alty Act provided Angones “a small window” to litigate on 
behalf of the families of the men killed on February 24. 

The act allowed American citizens killed by a terrorist 
nation to sue. Cuba is listed as a terrorist nation by the 
U.S. Department of State. 

Angones assembled a group of lawyers to litigate this 
case. Even though no one from the Cuban government 
actually sat in the defendants’ seats in a Miami courtroom, 
the team still had to prove that case at trial. 

On December 17, 1997, U.S. District Judge James Law- 
rence King ruled the killings “violated clearly established 
principles of international law. More importantly, they were 
inhumane acts against innocent civilians. The fact that 
the killings were premeditated and intentional, outside 
of Cuban territory, wholly disproportionate, and executed 
without warning or process, makes this act unique in its 
brazen flouting of international norms. There appears to be 
no precedent for a military aircraft intentionally shooting 
down an unarmed, civilian plane. The Court must therefore 
fashion a remedy consistent with the unprecedented nature 
of this act.... 

“Based upon this record, the Court would be shirking its 
duty were it to refrain from entering a substantial punitive 
damage award for the dual purpose of (1) expressing the 
strongest possible condemnation of the Cuban government 
for its responsibility for commission of this monstrous act, 
and (2) deterring defendants from ever again committing 
other acts of terrorism.” 

The judge awarded total compensatory and punitive 
damages of $187,627,911 against Cuba and the Cuban Air 
Force. 

The families were able to collect a portion of this award 
from frozen assets in the U.S. 

“This lawsuit provided a measure of justice for the vic- 
tims and their families. Our legal system didn’t allow them 
to do what they most wanted: to indict, try, and convict 
all those criminally responsible for the shoot-down. The 


monetary compensation, however, was one effective way 
to get the Cuban government’s attention,” Angones said. 

“The government didn’t show up in civil court to defend 
itself from being called ‘murderers, but it fought very hard 
to stop payment from Cuba’s frozen assets. 

“The hope, even today in 2007, is that at the appropri- 
ate time those who are ultimately responsible will be held 
accountable. Castro has said that he gave the order to the 
general, who then gave the order to the pilots, and there is 
indirect evidence by quotes to The New York Times that Fidel 
Castro himself preplanned this action,” Angones said. 

Maggie Alejandre Khuly, an architect in Miami, is the 
sister of Armando Alejandre. 

“The minute the planes disappeared, Frank let us know 
he would help with whatever we needed. And he did. He 
worked pro bono not only for my family but for all the 
families involved, taking care of the many legal details 
stemming from these murders,” Khuly said. 

“For the first few months after the shoot-down and until 
the Antiterrorism and Effective Death Penalty Act was 
passed, there was no way to sue the Cuban government, no 
way to achieve at least a measure of justice for our loved 
ones,” Khuly continued. 

“After the Cuban government was found guilty of murder, 
there was little hope for collection, because both the Cuban 
and the U.S. governments fought very hard to prevent the 
release of Cuban frozen assets to pay the compensation 
award. We were offered and refused payment from U.S. 
taxpayers’ dollars. We wanted collection from the Cuban 
government, and they had to be punished for their crime,” 
she said. 

“The lawsuit set precedent in the area of human rights 
in the U.S. The antiterrorism law empowered ordinary 
citizens and empowered them to seek and obtain redress 
trom terrorist nations. 

“Frank, as the legal team leader, did an incredible job 
assembling and coordinating the various law firms, and 
made sure we had all the legal expertise necessary for this 
groundbreaking contest,” Khuly said. 

“They made history.” 


A Passion to Teach Democracy 


When Frank Angones turned 21, he became a citizen of the United States and voted for the first time. 
“It was very significant. | wish others thought the right to vote is as significant. The Bush-Gore election taught us all the 


_ importance of one vote,” Angones said. 


Angones feels strongly about protecting democracy and teaching children through Chief Justice Fred Lewis’ Justice — 


Teaching initiative. 


“One of my goals is to be a partner with Justice Lewis in teaching the citizens of Florida the differences between the | 
_ branches of government. | am a volunteer. | am in the original organizing team. : 
“| will certainly be The Florida Bar's spokesman in this regard, because it is critical that the citizens of Florida know, and 
the citizens of the United States know, about the three different branches of government. It is critical that they know about 
_ their rights, their obligations, serving on a jury if they are called, to vote. The highest sacrifice a person can make, probably, 
_ is serving in the military. And we have many doing so at great sacrifice to themselves and their families. 
“I think the least we can do is vote and participate and know our government. Because a democracy can only work if we 
_ have an educated citizenry. And the day we stop having an educated and knowledgeable and caring citizenry, that’s the - 


_ day we cease to have a democracy.” 
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Biography: Francisco “Frank” R. Angones 


Born: 
- Havana, Cuba, July 21, 1950 


Education: 

- University of Miami Law School, 1976 J.D. 

- University of Miami, B.A., Magna Cum Laude, 1972 
Omicron Delta Kappa (Leadership Honorary) 
Phi Kappa Phi (Scholastic Honorary) 
Phi Eta Sigma (Highest Freshman Scholastic Honorary) 
Iron Arrow Honor Society (1994) (Highest Leadership Honor- 
ary at UM) 


Practice Areas: 
Civil trial practice, insurance defense, personal injury, 
wrongful death 

- AV Rating by Martindale-Hubbell 


Bar Admissions: 

Florida 1976 

- US. Supreme Court, 1981 

- US. Court of Appeals 5th Circuit, 1981 

- US. Court of Appeals 11th Circuit, 1981 

- US. District Court Southern District of Florida, 
including trial bar, 1976 


Professional Activities: 
President, Cuban American Bar Association (1982-1983) 
- President, Dade County Bar Association (1994-1995) 


- American Bar Association (Member, House of Delegates 1996- 


1997) 
- American Board of Trial Advocates (ABOTA) (Advocate) 1991 
to present 


- International Association of Defense Counsel, 1992 to present 


- Florida Association for Women Lawyers (F.A.W.L.) 

- The Spellman-Hoeveler American Inn of Court 

- State of Florida 11th Judicial Circuit Comprehensive Master 
Plan Committee, 1995 

- State of Florida 11th Judicial Circuit Article V Indigent 
Services Committee (ISC), 2004 to present 


Federal Bar Activities: 


Judicial Nominating Committee U.S. District Court, Southern 


District of Florida, 1997-2001 

- US. District Court’s Grievance Committee for the Southern 
District of Florida, 1995-1997 

- US. District Court’s Judicial Bar and Community Liaison 
Committee for the Southern District of Florida, 1995-2000 

- The Wilkie D. Ferguson, Jr., U.S. Courthouse Dedication 
Steering Committee, 2006 


The Florida Bar Activities: 
- Board of Governors (2002-06) 

Chair, Strategic Planning and Member Outreach committees 
- The Florida Bar Foundation (Board of Directors 1999-2000) 


Honors and Awards: 

- Silver Medallion for Humanitarianism Award by The Miami 
Coalition of Christians and Jews formerly known as the 
National Conference for Community and Justice (NCCJ) 


- 2007 Hall of Fame Inductee by the Immaculata-La Salle 


Alumni Association 


: Passing Leadership Award by the Cuban American Bar 


Association (2007) 


- Leadership Award by the University of Miami Law School 


Alumni (2006) 


- In Recognition of Outstanding Achievement and Contribution 


to the Legal Profession and the Hispanic community by 
The Hispanic Bar Association of Central Florida (2006) 


- Leadership Award by the Cuban American Bar Association (2006) 
- Equal Opportunities in The Profession Award by The Florida 


Bar Equal Opportunities Law Section (2006) 


- Proclamation presented by the Miami-Dade County Office of 


the Mayor, Board of County Commissioners, and The City of 
Miami declaring Dr. Francisco R. Angones Day, June 10, 2006 


- Ignacio Agramonte Award by El] Colegio de Abogados de la Ha 


bana (en el Exilio) 2006 
Gracias Award (2004/2005) presented by The Broward County 
Hispanic Bar Association 


: Lawyer of The America’s Award (2000) presented by the University 


of Miami Inter-American Law Review and The School of Law 


- Voluntary Bar Association Pro Bono Service Award (1996) 


bestowed to All Counsel of Cuban Detainees presented by The 
Supreme Court of the State of Florida 


- Humanitarian Award - 10th Annual Excellence Award (1996) 


bestowed to all Counsel for Cuban Detainees (1996) presented 
by F.A.C.E. (Facts About Cuban Exiles) 


- Boss of the Year (1987-88) presented by the Dade County 


Legal Secretaries Association 


Civic and Community Involvement: 


Board of Directors - The Southern Legal Counsel (SLC) 
(2006 to present) 


- Armando Alejandre Memorial Foundation, Inc. - Board of Directors 


(2004 to present) 


- Board of Directors, Founder - U. S. Century Bank (2002 to present) 
- Board of Directors, First Floridian Home & Auto Casualty 


Insurance Company, a member of the Travelers Group 
(1996 to 2004) 


- University of Miami Law School, Visiting Committee (2001) 
- Board of Advisors, St. Thomas University School of Law (1984, 1997) 
- Executive Committee, The Miami Coalition for a Safe and 


Drug-Free Community (1996 to 1998) 
Community Relations Board (1992-1993) 


- Metro-Dade County Transportation Committee (1989) 


Cuban American Bar Foundation, Founder and Director (1988) 
F.A.C.E. (Facts about Cuban Exiles) Founding member and its 
first Secretary. Board of Directors (1981-1997) 


- Board of Directors, United Family and Children’s Services 


(1984) 

Board of Directors, Victoria Hospital (1983-1988); Secretary 
(1984-1987); Chair (1988) 

City of Miami District Boundaries Committee (1982) 

City of Miami, City Attorney Selection Committee (1982) 


- Reapportionment Committee, Greater Miami United (1981) 
- Participant, Leadership Miami (1981) 
- Advisory Board, Spanish American League Against Discrimination 


(S.A.L.A.D.) (1981) 


- Latin Advisory Board, American Heart Association (1980-1981) 
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Florida Land Titles and British, 
Not Just Spanish, Origins 


ll Florida lawyers should know that the state 

traces its colonial heritage back to Spain, and 

many, particularly real estate practitioners, are 

aware that some Florida land titles begin with 
a grant from the Crown of Spain. Relatively few, however, 
know that title to a smaller number of parcels began with 
a grant from Great Britain. How this happened is an 
interesting, if relatively unknown, facet of Florida’s legal 
background. First let’s reacquaint ourselves with certain 
aspects of colonial American history. 


The Colonial Situation 

Spanish Explorer Don Juan Ponce de Leon was certainly 
not the first individual to see Florida, but he was the first 
to make an official record of his visit. In 1513, at the high 
point of the Easter season, he came ashore, probably near 
what is now St. Augustine, and named the peninsula “La 
Florida,” perhaps signifying the “Flowery Land.”! Folklore 
suggests that Ponce de Leon was looking for a legendary 
“fountain of youth” when he landed in Florida. Although he 
never found the fabled fountain, his “discovery” of Florida 
won him a place in history and the name he gave stuck. 

Nevertheless, Ponce de Leon’s efforts on behalf of the 
Spanish crown were only part of a much larger mosaic 
formed by Spain. Not long before the conquistador visited 
Florida, a remarkable year in Spanish history set that 
nation on a course toward a vast empire and the role of a 
major world power for roughly three centuries. That year 
was 1492. It was the stage for two major events: First, King 
Ferdinand’s and Queen Isabella’s forces finally vanquished 
the Moors, ending centuries of struggle by pushing them 
back to North Africa,” and second, they funded Columbus’ 


by Glenn Boggs 


epic voyage of discovery to the New World. Spain’s claim to 
vast areas in the Americas that formed much of her empire 
was based on a document titled “Bull of Pope Alexander 
Conceding America to Spain,”’ in which the Pope gave 
his blessing to Spanish discoveries and conquests in the 
New World (with exceptions for Portuguese interests in 
Brazil). 

Spanish treasure fleets sailed the Atlantic, the Caribbe- 
an, and the Pacific. Spain governed all of Central America, 
much of both North and South America, and even the far- 
away Philippine Islands. Spanish claims of sovereignty in 
Florida, which began when Ponce de Leon came ashore in 
1513, ended when Spain ceded Florida to the U.S. in 1821. 
Nearly three centuries of Spanish hegemony in Florida 
was, however, broken by a 20-year hiatus from 1763 to 
1783, when Great Britain exercised dominion over “the 
Floridas,” known then as East and West Florida. 

The primary focus here is on the relatively brief 20-year 
period of Britain’s rule. The British presence in Florida 
resulted from the interplay of European military conflict, 
diplomacy, and politics manifested primarily in two sepa- 
rate treaties: the Peace of Paris of 1763 and the Treaty of 
Paris, signed at Versailles in 1783.‘ Britain was a party 
to both. In The Age of Revolution, Winston Churchill com- 
mented on Britain’s negotiating strategy with the other 
European powers and explained the overall context under 
which Spain transferred her holdings in Florida to Britain 
in 1763, noting that “Britain’s acquisitions under the terms 
of the Peace of Paris in 1763 were nevertheless considerable 
.... From Spain she received Florida.”° 

Churchill was not the only commentator to discuss 
the 1763 treaty. It brought to a close what U.S. students 
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usually refer to as the French and 
Indian War (the American portion of 
the Seven Years War).® Notice again 
that the date of acquisition was 1763. 
This preceded the Declaration of 
Independence by only 13 years, and 
in reality meant that there were 15 
English colonies in America, south 
of Canada, when the Revolutionary 
War began. Neither of the Floridas 
gave any appreciable aid or comfort 
to their rebelling neighbors to the 
north, and when the Revolutionary 
War ended, they neither expected 
nor even appeared to seriously want 
independence from Great Britain. 

Once again, we can look to Churchill 
to explain the dynamics of European 
diplomacy, this time commenting on 
the armistice reached in Paris 20 
years later in 1783. Churchill’s expla- 
nation makes it clear that the Ameri- 
can Revolution was only one theatre 
in a larger, worldwide struggle mainly 
involving the European powers. Ac- 
cording to Sir Winston, the outcome 
left England “heavily battered,” but 
“undaunted.” Among other things, 
the agreement required Britain to 
transfer Florida back to Spain and 
specified certain details about how 
to accomplish this transfer, details 
which would prove to be important 
in considering land titles. ’ 

The treaty between Britain and 
Spain took into consideration British 
land grants in Florida and property 
rights arising thereunder. It speci- 
fied how, after the transfer, Spanish 
authorities were obligated to treat 
landowners from the British period. 
Legal ramifications of such property 
rights became critically important to 
American authorities who had respon- 
sibility for settling titles to land after 
Florida had been transferred to the 
US. in 1821. For a clear understand- 
ing of real estate ownership rights, 
specific sections of both the treaty 
transferring Florida from Britain 
back to Spain in 1783 and the treaty 
transferring Florida from Spain to the 
US. in 1821 must be analyzed. 


Relevant Treaties 

For Americans, the main conse- 
quence of the Treaty of Paris of 1783 
was the official conclusion of the 
Revolutionary War. Even casual stu- 


dents of American history recall that 
John Adams, John Jay, and Benjamin 
Franklin (the first U.S. ambassador to 
France) were instrumental in negoti- 
ating its terms. 

On the other hand, American his- 
torians have been, for the most part, 
uninterested in aspects of the overall 
settlement that delineated rights of 
British land grant holders in Span- 
ish colonial Florida. Little comment 
on this narrow subject is found in 
the relevant literature. The section 
of the 1783 treaty between Britain 
and Spain addressing British prop- 
erty rights (referred to as the Treaty 
of Versailles) is found in Article V, a 
translation of which is quoted below: 
His Britannic Majesty moreover cedes 
and guarantees, in full ownership, to his 
Catholic Majesty, Eastern Florida as well 
as Western Florida. His Catholic Majesty 
agrees that the British inhabitants or 
others who may have been subjects of the 
King of Great Britain in said lands, may 
withdraw in all safety and liberty, where 
it seems good to them, and may sell their 
goods and transport their effects as well 
as their persons without being hindered 
in their emigration, under any pretext 


at all, except that of debts or criminal 
process ....* 


A close reading of these terms re- 
veals that they are not overly gener- 
ous to “British inhabitants or others 
who may have been subjects of the 
King of Great Britain.” This point will 
soon become more evident when these 
terms are compared to and contrasted 
with corresponding terms of the 1821 
treaty transferring Florida from 
Spain to the U.S. 

First, however, notice the terms 
here. British inhabitants or subjects 
were granted treaty rights to “with- 
draw in all safety and liberty, where 
it seems good to them, and may sell 
their goods and transport their ef- 
fects . . . without being hindered in 
their emigration.” In other words, 
they could “sell out and move on,” and 
nothing was stated specifically about 
ownership of real property, unless 
such property rights were included 
in the term “goods.” 

Nearly 40 years later, when Spain 
transferred Florida to the U.S., the 
treaty language regarding real es- 
tate ownership by individuals was 
markedly different and considerably 
more advantageous to the property 
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owner. Perhaps this divergence can be 
explained by the relative differences 
in bargaining power and negotiating 
skill between Britain and Spain in 
the first treaty, and between Spain 
and the U.S. in the second. Or, as is 
perhaps more likely, the difference 
could have resulted from a greater 
emphasis on private property rights 
by American negotiators than demon- 
strated by their Spanish counterparts 
in the earlier document.’ 

In any event, the later treaty (ne- 
gotiated in 1819, effective in 1821) 
contained the following language 
regarding private property rights: 
All the grants of land made before the 
24th of January 1818, by His Catholic 
Majesty or by his lawful authorities in 
the said Territories ceded by His Majesty 
to the United States, shall be ratified and 
confirmed to the persons in possession of 
the lands, to the same extent that the same 
grants would be valid if the Territories 
had remained under the Dominion of His 
Catholic Majesty. But the owners in pos- 
session of such lands, who by reason of 
the recent circumstances of the Spanish 
Nation and the Revolutions in Europe, 
have been prevented from fulfilling all the 
conditions of their grants, shall complete 
them within the terms limited in the same 
respectively, from the date of this Treaty; 
in default of which the said grants shall 
be null and void — all grants made since 
the said 24th of January 1818, when the 
first proposal on the part of His Catholic 
Majesty, for the cession of the Floridas was 
made, are hereby declared and agreed to 
be null and void.'° 


Notice carefully the first sentence 
of Article 8: The U.S. agrees that 
all grants before January 24, 1818, 
from the King of Spain (or his lawful 
authorities), shall be “ratified and 
confirmed to persons in possession” of 
the property, just as if Spain still ruled 
in Florida. This agreement by the 
U.S. was of paramount importance to 
property owners in territorial Florida 
whose property rights were founded 
on grants from either Spanish or Brit- 
ish authorities. Owners with valid 
real estate rights in Spanish Florida 
(prior to the cut-off date expressed 
in the Treaty of January 24, 1818) 
could expect such rights to be equally 
enforceable under American jurisdic- 
tion. 


The Territory of Florida 
(1821 — 1845) 

Florida’s territorial government 
began with immediate ceremonies 
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One of the most vexing problems facing the 
new territorial government, and especially 
its courts, was the multifaceted issue of land 
ownership and property rights. 


conducted in the capitals of both prov- 
inces — Pensacola and St. Augustine 
— in 1821. One of the most vexing 
problems facing the new territorial 
government, and especially its courts, 
was the multifaceted issue of land 
ownership and property rights. The 
US. was prepared to recognize private 
rights of land owners from the Span- 
ish era, and also from the earlier Brit- 
ish period, so long as these rights were 
legitimate under terms of the treaty 
with Spain. However, the procedure 
and substance of securing land owner- 
ship at the beginning of the territorial 
period was ripe for abuse. Under the 
treaty, the U.S. acquired all the land in 
Florida that had not been transferred 
into private ownership prior to the 
treaty cut-off date (January 24, 1818). 
To determine which claims of private 
ownership were genuine (and which 
were not), American officials needed 
full access to Spanish colonial real 
estate records. Although the treaty 
clearly provided for transfer of the 
“archives and documents” directly re- 
lated to property (see Article IT),'! this 
critical transfer was only partially 
made." Each acre of Florida that had 
gone into private hands under a Span- 
ish (or British) grant meant one less 
acre for government ownership. It did 
not take long for any corrupt Spanish 
colonial officials, land speculators, 
and other associated characters to 
see the implications of this and face 
the temptation to present false land 
grant documents to American officials. 
Consequent problems for territorial 
administrators and courts multiplied 
in the confusion of sovereignty chang- 
es since many original land records 
against which to compare fraudulent 
claims were missing. However, the 
story of Florida’s missing Spanish 
real estate records has already been 
recounted,'* and the main issue here 
is the fate of land owners claiming 


title based on British land grants once 
the U.S. assumed jurisdiction. 


The U.S. Supreme Court 
Weighs In 

Case decisions from the U.S. Su- 
preme Court dealing with land grant 
issues in Florida under both Spanish 
and British sovereigns have been iden- 
tified, and an addendum listing more 
than 50 such cases is attached. These 
decisions comprise the substance of 
Florida land grant jurisprudence. The 
first two listed (both involving Span- 
ish grants) establish basic guidelines 
and judicial philosophy for dealing 
with Florida land grant issues. To 
better understand British land grants 
as the authority for Florida real es- 
tate titles, U.S. v. Don Fernando de la 
Maza Arredondo, 31 U.S. 691 (1832), 
and US. v. Juan Percheman, 32 U.S. 
51 (1833), will be examined rather 
closely. The first case, Arredondo, is 
the more widely cited of the two. It in- 
volved a greater amount of land by far, 
a tract of some 289,645 acres in the 
“County of Alachua.”"* Supreme Court 
Justice Baldwin wrote the court’s 
opinion. He began by referring to the 
1821 treaty under which Spain ceded 
Florida to the U.S.; then he described 
the acts of Congress which set up a 
process for separating parcels owned 
by private parties from those owned 
by the U.S. pursuant to terms of the 
treaty. Congress created “tribunals” 
of land commissioners to deal with 
the smaller claims, up to a specified 
maximum, and referred larger claims 
to federal territorial courts in Florida 
for disposition by territorial judges 
subject to appeal and final review by 
the U.S. Supreme Court.!° 

The court explained that the system 
Congress established for determining 
rightful ownership of Florida land was 
in turn based on a process Congress 
had previously used for achieving 
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similar objectives in Missouri and 
Arkansas.'® Of course, these states 
were created out of the earlier Loui- 
siana Purchase made by the US. in 
1803. Next, the court considered its 
jurisdiction to hear and decide the Ar- 
redondo dispute and, in an important 
ruling, stated that this case was its 
“first final adjudication” of the treaty 
and other laws under which the U.S. 
would administer ownership of land 
in Florida."’ The court clearly framed 
the main issue as: “The only question 
depending [is] whether the claimants 
or the United States are the owners 
of the land in question.”'* To lay a 
foundation for reaching this issue, the 
court next addressed the way a royal 
monarchy like Spain was governed 
and how the English common law and 
the Acts of Congress compared. Then 
the court noted, “We are also required 
to finally decide ‘all other questions 
properly arising between the claim- 
ants and the United States.”"”” 

In an important observation regard- 
ing validity of colonial land titles in 
Florida, the court noted that Article 
8 of the 1821 treaty between Spain 
and the U.S. “names only grants” as 
the vehicle to transfer land from the 
crown into private hands. Congress 
(in subsequent enactments) expanded 
the court’s authority regarding land 
titles so that, “Whether, then, the 
present claim is by patent, grant, con- 
cession, warrant, or order of survey, 
or any other act which might have 
been perfected into a complete title, 
by laws, usages, and customs of Spain, 
is immaterial as to our power to hear 
and determine.””° 

After concluding that it had juris- 
diction and briefly discussing deadline 
requirements that claimants must 
meet, the court turned from general 
principles of law to the specific is- 
sues before it. Its opinion continued 
for more than 25 pages, discussing 
such issues as whether fraud was 
present; how prior cases impact the 
present one; more comment on the 
power of a Spanish king; whether 
certain conditions have been met; and 
a detailed construction of the terms 
of the Treaty of 1821. Ultimately, the 
court concluded “that the title of the 
claimants is valid, according to the 
stipulation of the Treaty of 1819, the 
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laws of nations, of the United States, 
and of Spain.””? 

In the second case, United States 
v. Percheman, the court explained its 
views on how land owners should be 
treated after American jurisdiction 
over their parcels was obtained. Even 
though the Percheman decision also 
adjudicated a Spanish land grant, 
comments of the court quoted here 
are equally applicable to British 
land grants in Florida. To help read- 
ers understand, the court described 
the geography and arithmetic of the 
Florida acquisition as follows: 


The United States had acquired a territory 
containing near thirty millions of acres, of 
which about three millions had probably 
been granted to individuals. The demands 
of the treasury, and the settlement of the 
territory, required that the vacant lands 
should be brought into the market; for 
which purpose the operations of the land 
office were to be extended into Florida. 
The necessity of distinguishing the vacant 
from the appropriated lands was obvious; 
and this could be effected only by adopting 
means to search out and ascertain pre- 
existing titles.” 


The court also explained its attitude 
concerning persons who owned real 
property in Florida prior to the US. 
acquisition in the following manner: 


Florida was a colony of Spain, the acqui- 
sition of which by the United States was 
extremely desirable. It was ceded by a 
treaty concluded between the two powers 
at Washington, on the 22d day of February 
1819.... 

“His catholic majesty cedes to the 
United States in full property and sov- 
ereignty, all the territories which belong 
to him situated to the eastward of the 
Mississippi, by the name of East and 
West Florida.” A cession of territory is 
never understood to be a cession of the 
property belonging to its inhabitants. The 
king cedes that only which belonged to 
him. Lands he had previously granted, 
were not his to cede. Neither party could 
so understand the cession. Neither party 
could consider itself as attempting a wrong 
to individuals, condemned by the practice 
of the whole civilized world. The cession 
of a territory by its name from one sover- 
eign to another, conveying the compound 
idea of surrendering at the same time the 
lands and the people who inhabit them, 
would be necessarily understood to pass 
the sovereignty only, and not to interfere 
with private property.’ 


Application of American Law to 
British Land Grants in Florida 
Subsequent to the acquisition of 
Florida by the U.S., Congress es- 
tablished a territorial court system 


(with appellate jurisdiction leading 
ultimately to the U.S. Supreme Court) 
and provided for land commissions 
in both East and West Florida. This 
legal machinery was designed to sort 
out the tangle of ownership to those 
parcels of land which belonged to 
private parties (relying on legitimate 
claims), thus, separating them from 
the balance of the Florida territory, 
which now belonged to the U.S. gov- 
ernment. 

With respect to the legitimacy of 
British land grants, the land commis- 
sioners and the courts faced the legal 
issue of how to reconcile ownership 
rights afforded to private parties 
under the Treaties of 1783 (Florida 
transferred from Britain back to 
Spain) and 1821 (Florida transferred 
from Spain to the U.S.). Recall that 
private property rights agreed to by 
the U.S. were relatively generous. 
The Americans said they would rec- 
ognize “all the grants of land .. . by 
His Catholic Majesty or by his lawful 
authorities . . . ratified and confirmed 
to the persons in possession .. . to the 
same extent that the same grants 
would be valid if the Territories had 
remained under . . . His Catholic 
Majesty.” Consider the situation of 
land owners from the British period 
(1763-1783), since their rights under 
the treaty shifting Florida to Spain 
(1783) basically boiled down to the 
right to “sell out and move on” with- 
out official Spanish interference. But 
what if land owners stayed in Spanish 
Florida — what real property rights 
did they achieve then? Or, if they sold 
their holdings, did the purchasers get 
a good title? Would it be honored by 
the Spanish colonial officers? One 
authority in this field says, 


British grants to crown favorites also dot- 
ted the landscape of East and West Florida. 
Approximately forty-five such grants took 
up valuable lands in West Florida and 
caused much concern for Governor Peter 
Chester. Chester found most of these 
grants, made by the orders in council, were 
not settled upon his taking command at 
Pensacola in 1770. Certain conditions were 
attached to these grants. These included 
settlement within three years by white 
Protestants of one third of each grant. 
. .. At the close of the British period, in 
1783-84, many of these grants were sold to 
residents and returning Spanish specula- 
tors. Some of them were later recognized 
by Spanish authorities, however, many 
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were not. They were to come back later as 
the basis for some of the fraudulent grants 
recognized in the early American period of 
occupation .... 

The Second Spanish Period, as it is 
called in Florida history, begins in 1783-84, 
when the British returned the Floridas to 
Spain. Like the Spanish before them, many 
of the British period settlers sought their 
fortunes elsewhere and abandoned the 
colonies. However, a significant number 
remained to continue their lives, most 
notably the firm of Panton and Leslie, the 
famous Indian trading company. By treaty 
there were stipulations to the recognition 
of grants given during the British period 
were spelled out in later Spanish laws. 
Most notably was the law requiring all 
holders of grants to lay their evidence 
before the Intendant and petition that of- 
ficial for recognition. An attorney for the 
Royal Treasury would then conduct an 
investigation and return his findings to 
the Intendant for final decision. Appeals 
could be made to the Supreme Board of the 
Treasury, but this was seldom done. . . .”4 


Ultimately, when considering legal 
validity of British land grants under 
the standards of American law after 
Florida became a U.S. territory in 
1821, courts had to determine what 
legal status these British grants were 
given by the Spanish authorities be- 
tween 1783 (when Spain reacquired 
Florida) and 1821 (when Spain trans- 
ferred Florida to the U.S.). The reason 
for this was the controlling language 
in the treaty between Spain and the 
US., which specified “all the grants 
of land made before the 24th of Janu- 
ary 1818, by His Catholic Majesty or 
by his lawful authorities . . . shall be 
ratified and confirmed ... .” 

Consequently, from a legal perspec- 
tive, if land owners with claims based 
on British land grants were afforded 
valid title by the Spanish authorities 
after Spain reacquired Florida from 
Britain, then those same land grants 
should be recognized as genuine 
under U.S. law based on the specific 
language of the 1821 treaty. Support 
for this viewpoint can be found in 
“Report on British Claims” produced 
by Samuel R. Overton and Joseph M. 
White in 1825.” In its most pertinent 
parts, the report states, 

In the treaty between Spain and the 
United States no provision was made for 
British claimants, but only such as ema- 
nated from his Catholic Majesty and his 
lawful authorities; and, by the law organiz- 
ing this board of commissioners, none are 


to be examined except those claimed and 
owned, bona fide, by American citizens, and 


= 


for which no compensation has been made 
by the British government .... 

It is believed that the commissioners 
have no power to declare a forfeiture in 
those cases where the claim exceeds 3,500 
acres. Here they are only intended to act 
as an inquest or court of inquiry, and fur- 
nish Congress with the facts upon which 
a forfeiture may be declared. It is their 
province to ascertain what lands belong 
to individuals, as distinguished from those 
which have accrued to the United States 
under the treaty .... 

From every view which we have 
been enabled to give this subject, we are 
constrained to declare all British claims 
within our jurisdiction, which were not 
confirmed by Spain or disposed of in con- 
formity with the fifth article of the treaty 
of 1783, forfeited, void, and of none effect. 
They are not valid by the law of nations, 
and would not be considered valid under 
the Spanish government. We are, therefore, 
convinced that they are not valid and cor- 
rect; and, agreeably to the provisions of 
the law organizing this board, they must 
be rejected ... 


In addition to the previously con- 
sidered authorities, the U.S. Supreme 
Court has ruled directly on validity of 
British land grants in Florida in at 
least two cases. Both of these decisions 
were handed down in 1834. During 
the 1830s and 1840s, the Supreme 
Court ruled in nearly 50 decisions 
regarding Florida land grants from 
the colonial era. In addition, a few 
cases were decided in the late 1800s, 
and even the early 1900s. But the bulk 
of the court’s work on these cases was 
done during the 1830s and 1840s. 

A review of this body of jurispru- 
dence shows the key to be an inte- 
grated whole, with each case forming 
a link in a continuing chain. The 
majority of these holdings involve 
Spanish transactions, but two were 
located which deal with British land 
grants. The first of the latter cases 
is United States v. Frances P. Fatio’s 
and Louisa Hallowe’s Heirs, 33 U.S. 
492 (1834). It was an appeal from the 
Superior Court of East Florida — the 
opinion was written by John Marshall. 
Facts of this case and the decision of 
the Supreme Court demonstrate in a 
clear and logical fashion how a land 
grant from British authorities could 
form the basis for a valid title to real 
property in Florida. 

First, the claimants asserted that 
their ancestor, Philip P. Fatio, de- 
ceased, had received a grant of 10,000 
acres from the governor of East 


Florida while Great Britain ruled 
in “the Floridas.””” Next, they cited 
the 1783 treaty between Britain and 
Spain which allowed property owners 
in East and West Florida a specific 
period of time in which to sell their 
holdings and move. The claimants 
also cited an additional portion of the 
treaty which gave Spain the option to 
grant property owners from the Brit- 
ish period more time to settle their 


business affairs. The court noted that 
Spain allowed British property own- 
ers the opportunity to stay in what 
was now Spanish Florida and become 
“Spanish subjects,” and that “[t]/he an- 
cestor of the petitioners remained and 
took the oath of allegiance, and the 
lands were surveyed and confirmed 
to him by the Spanish authorities.” 

The claimants presented the case for 
their title to the American land com- 
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missioners and received a favorable 
report based on the May 26, 1830, act 
of Congress, which stated in part, 


that all claims derived from the former 
British government, contained in the 
reports of the commissioners of East 
Florida, who did not avail themselves of 
the treaty between Spain and England, 
signed at Versailles on the 20th of January 
1783, by leaving said province, but who 
remained in the same and became Spanish 
subjects, and whose titles were approved 
by the Spanish authorities, and have been 
recommended by the commissioners, or the 
register and receiver acting as such, be, 
and the same are hereby confirmed.” 


After citing this portion of the re- 
cord, which seems clearly dispositive 
of the case, Justice Marshall added 
two small technical corrections to the 
material quoted above by stating, “The 
treaty referred to in the above recited 
act, was evidently intended to be that 
of the 3d of September 1783, and the 
article is the fifth of that treaty, and 
not the third, as alleged in the peti- 
tion.” Finally, the court concluded its 
decision in favor of the claimants by 
ruling that, “In addition to the above 
laws and treaties, the petitioners have 
proved a possession, which constitutes 
a title by prescription, by the laws 
of Spain. It is therefore considered, 
adjudged and decreed, that the decree 
of the superior court of East Florida, 
be affirmed.”*! 

The legal reasoning we see in this 
U.S. Supreme Court opinion plainly 
shows how a British land grant, 
given by British authorities during 
Great Britain’s period of dominion 
in Florida, resulted in a valid title to 
land, confirmed by the U.S. judicial 
system. In plain language, the process 
took four basic steps: 1) the British 
governor at the time granted the land; 
2) the owner remained in Florida after 
the province was transferred back to 
Spain; 3) the owner took the “oath of 
allegiance” and had his land surveyed 
and “confirmed to him by the Spanish 
authorities;” and 4) under American 
law, these circumstances constituted 
a valid and genuine title to Florida 
land recognized as such by the US. 

In the second case involving a 
British land grant, U.S. v. William 
Gibson, et al., Heirs of Francis P. Fatio, 
deceased, 33 U.S. 494 (1834), the court 
said it involved the “same questions” 
as the other Francis P. Fatio case 


discussed. Once again, Chief Justice 
Marshall wrote the opinion, but this 
time the land in question involved 
two grants: the first for 10,000 acres 
made by British Governor Grant, 
and the second for 760 acres made by 
Governor Tomyn. As before, title was 
confirmed for the claimants, and since 
Justice Marshall said that the “same 
questions are involved” as in the 
previous case,*” we can safely assume 
that the Supreme Court followed the 
same pattern of legal reasoning to 
reach its conclusion. 


Conclusion 

Threads of Florida history, prior to 
acquisition by the U.S. in 1821, are wo- 
ven primarily into Spanish cloth. But 
as demonstrated here, the interplay of 
European and North American mili- 
tary, diplomatic, and political events 
resulted in a 20-year period of British 
sovereignty in Florida from 1763- 
1783. During this time, people settled 
in the province, farms and businesses 
were established, and real estate was 
owned under grants from the crown. 
When British Florida passed back 
again into the hands of Spain and 
then later on to the U.S., difficult 
legal questions arose concerning va- 
lidity of real estate titles originating 
from British grants construed under 
American law. 

Could a British land grant be the 
first link in a valid chain of title 
under U.S. legal and judicial stan- 
dards? Based on the historical record 
reviewed here, that question was 
answered in the affirmative for some 
parcels and in the negative for others. 
As demonstrated from authorities 
cited, the primary difference between 
success or failure of a title under a 
British land-grant was how that title 
was treated by Spanish legal authori- 
ties during the intervening Spanish 
period, prior to transfer of Florida 
to the U.S. If the title was confirmed 
by Spanish law, authorities reviewed 
here indicated that it would be consid- 
ered valid under American law. Con- 
sequently, if they looked backward far 
enough, some land owners in Florida 
today and the attorneys who advise 
them might very well find that their 
claim of ownership rests solidly on the 
initial foundation of a land grant from 
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the British crown.U 


' Ropert J. HuCKSHORN, ED., GOVERNMENT 
AND Po.itics IN FLoripA 7 (Univ. Fla. Press, 
1991). See also WuitFiELD’s Nores, LEGAL 
HistoricAL BACKGROUND OF THE STATE OF 
FLoripA 215, which states “. . . Easter 
Sunday, called Pascua Florida in the Span- 
ish language” as a possible reason for the 
name given. 

* Library of Congress County Studies, 
Spain, The Golden Age, Ferdinand and 
Isabella, leweb2.loc.gov/frd/cs/estoc. html. 

3 WuitTFIELD’s Notes, LEGAL Historica. 
BACKGROUND OF THE STATE OF FLORIDA 98-99. 

* Winston S. Churchill, A History of the 
English Speaking Peoples, Tut AGE OF 
REVOLUTION 160-62, 240-41 (1967). 

> Td. at 160-62. 

“Britain’s acquisitions under the terms 
of the Peace of Paris in 1763 were neverthe- 
less considerable. In America she secured 
Canada, Nova Scotia, Cape Breton, and the 
adjoining islands, and the right to navigate 
the Mississippi, important for Red Indian 
trade. In the West Indies Grenada, St. Vin- 
cent, Dominica, and Tobago were acquired. 
From Spain she received Florida. .. . 

“Spain regained the West Indian port 
of Havana, which controlled the maritime 
strategy of the Caribbean.” Jd. 

Wepster’s New Wortp DICTIONARY OF 
THE AMERICAN LANGUAGE 557 (2d College 
ed. 1979). 

* Winston S. Churchill, A History of the 
English Speaking Peoples, Tut AGE OF 
REVOLUTION 237-41 (1967). 

“The surrender of Cornwallis at York- 
town in Virginia had a decisive effect on 
British opinion. ... 

“Nevertheless, by negotiations in 
which he displayed great skill, the Prime 
Minister succeeded in bringing the world 
war to an end on the basis of American 
independence. The French Government 
were now close to bankruptcy. They had 
only aided the American Patriot in the 
hope of dismembering the British Empire, 
and, apart from a few romantic enthusiasts 
like Lafayette, had no wish to help to cre- 
ate a republic in the New World. His own 
Ministers had long warned Louis XVI that 
this might shake his absolute monarchy. 
Spain was directly hostile to American 
independence. She had entered the war 
mainly because France had promised to 
help her to recapture Gibraltar in return 
for the use of her Fleet against England. 
But the revolt of the Thirteen Colonies 
had bred trouble among her own overseas 
possessions ... 

“Spain was forced to join in the general 
settlement. Her American ambitions had 
melted away, her one gain in this theatre 
being the two English colonies in East 
Florida; but this was at the expense of the 
English retention of Gibraltar, the main 
Spanish objective .... 

“Thus ended what some then called 
the World War. A new state had come into 
being across the Atlantic, a great future 
force in the councils of the nations. The 
first British Empire had fallen. England 
had been heavily battered, but remained 
undaunted.” 


2 


8 See WuiTFIELD’s Notes, LEGAL HIsToRICAL 
BACKGROUND OF THE STATE OF FLorIDA 101, 
which also states “The treaty between 
Great Britain and Spain, 1783, in French 
appears in A Collection of All the Treaties 
of Peace, Alliances, and Commerce between 
Great Britain and Other Powers, Vol. 3 (p. 
375), edited by Charles Jenkinson (London, 
1785)” and also p. 230. See also SAMUEL 
Exior Morison, THE OxrorpD HIsTory OF THE 
AMERICAN Prop_e 267 (Oxford Univ. Press 
1965) (“The entire transaction was called 
the Peace of Paris. Britain kept Gibraltar 
... but ceded Minorca and the Floridas to 
Spain.”) 

® The chief American negotiator of this 
treaty was John Quincy Adams (Secretary 
of State at the time, and later President). 
See also Glenn Boggs, The Case of Florida’s 
Missing Real Estate Records, Fa. Bar J. 
10-17 (Oct., 2003). 

10 See WuitrieLp’s Notes, Lecau Hisrort- 
CAL BACKGROUND OF THE STATE OF FLORIDA 
101-106, which reproduces the Treaty of 
Amity, Settlement and Limits (between the 
United States of America and His Catholic 
Majesty). 

See Notes, LEGAL Historica 
BACKGROUND OF THE STATE OF FLoripA 101-106. 

'2 See Glenn Boggs, The Case of Florida’s 
Missing Real Estate Records, Fa. Bar J. 
10-17 (Oct., 2003). 

13 Td. 

‘4 Arredendo, 31 U.S. 691 (1832). 

'5 Td. at 706-709. 

'6 Td. at 708. 

Id: at 720. 

18 7d: at 711. 

'9 Td. at 716. 

20 Id. at 720. 

21 Td. at 722-49. 

* Percheman, 32 U.S. 51, 89 (1833). 

3 Id. at 86-87. 

*4 Dr. Joe Knetsch, The Impact of Span- 
ish Land-Grants on the Development of 
Florida and the South Eastern United 
States, www.fig.net/pub/fig_2002/HS3/ 
HS3_knetsch.pdf. 

* Samuel R. Overton and Joseph M. 
White, Report on British Claims, 4 AMEri- 
CAN STATE Papers, Pusiic LAnps 250-253. 

26 Id. at 253. 

27 Fatio, 33 U.S. 492 (1834). 

Fd. 

Id. at 492-93. 

30 Td. at 493. 

31 Td. 

82 U.S. v. William Gibson, et al., Heirs 
of Francis P. Fatio, deceased, 33 U.S. 494 
(1834). 


Glenn Boggs is a professor at Florida 
State University’s College of Business. He 
is a 1975 honors graduate of FSU’s College 
of Law and a 1968 graduate of the US. 
Naval Academy. After admission to the 
Bar, he spent a year in general practice and 
later served as unlicensed practice of law 
counsel with The Florida Bar. In 1981, he 
Joined the faculty at FSU, where he teaches 
law-related classes to business students. 


EXHIBIT I 
Selected U.S. Supreme Court Decisions Re: Florida Land-Grants 


(Cases are in alphabetical order within each year) 


U.S. v. De la Moza Arredondo 


Percheman v. U.S. 
U.S. v. Clarke 


U.S. v. Frances P. Fatio’s and 


Louisa Hallowes’s Heirs 
U.S. v. Fleming’s Heirs 
U.S. v. Gibson 

U.S. v. Gomez 

U.S. v. Hernandez 

U.S. v. Huertas 

U.S. v. Huertas 

U.S. v. Levi 

U.S. v. Richard 

U.S. v. Younge 

Mitchel v. U.S. 

U.S. v. Clarke 

U.S. v. Huertas 

U.S. v. Segui 

U.S. v. Chaires 

U.S. v. Fernandez 

U.S. v. Seton 

U.S. v. Sibbald 

U.S. v. Kingsley 

U.S. v. Mills 

U.S. v. Arredondo Heirs 
U.S. v. Arredondo Heirs 
U.S. v. Burgevin 

U.S. v. Drummond 

U.S. v. Levy 

U.S. v. Waterman’s Heirs 
U.S. v. Wiggins 

Buyck v. U.S. 

Mitchel v. U.S. 

O'Hara v. U.S. 

U.S. v. Delespine 

U.S. v. Delespine’s Heirs 
U.S. v. Forbes Heirs 
U.S. v. Rodman 

U.S. v. Breward 

U.S. v. Clarke 

U.S. v. Hanson 

U.S. v. Low 

U.S. v. Miranda 

U.S. v. Acosta 

Ex Parte Sibbald v. U.S. 
Chairs v. U.S. 

U.S. v. Marvin 

U.S. v. Lawton 
Villalobus v. U.S. 
Villalobus v. U.S. 

Doe v. Braden 

U.S. v. Morant 

U.S. v. Morant 
Mitchell v. Furman 

U.S. v. Delcour 


Del Pozo v. Wilson Cypress Co. 


Sanchez v. Deering 


(1832) 6 Peters 691, 31 U.S. 691 
(1833) 7 Peters 51, 32 U.S. 51 
(1834) 8 Peters 436, 33 U.S. 436 


(1834) 8 Peters 492, 33 U.S. 492 
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Lapping the Ole Tipsy 


Coachman Over in His Grave 


Inequity Appellate Review 


by H. Michael Muniz 


C o name a thing is to make it real.”' Well, the 
colorfully monikered tipsy coachman doctrine,” 
a legal maxim of appellate review,’ became real 
in Florida when it first provided that if a trial 
court reaches the right result, albeit for the wrong reasons, 
the trial court’s decision will be affirmed if there is any 
basis in the record to support the trial court’s judgment.* 
This venerable doctrine is attributed to, then soon-to-be 
chief justice, Logan Edwin Bleckley, who was “regarded by 
Georgia lawyers of his vintage ... to be the greatest judge 
who ever adorned the Georgia Supreme Court.” 
It may be that we would draw very different inferences, and these 
differences might go to uphold the judgment; for many steps in 
the reasoning of the court below might be defective, and still its 
ultimate conclusion be correct. It not infrequently happens that 
a judgment is affirmed upon a theory of the case which did not 
occur to the court that rendered it, or which did occur and was 
expressly repudiated. The human mind is so constituted that in 
many instances it finds the truth when wholly unable to find the 
way that leads to it.° 
“The pupil of impulse, it fore’d him along, 
His conduct still right, with his argument wrong; 
Still aiming at honor, yet fearing to roam, 
The coachman was tipsy, the chariot drove home.” 


Justice Bleckley reached out to Oliver Goldsmith’s poem, 
Retaliation: A Poem,* to conclude the Georgia Supreme 
Court’s decision in Lee v. Porter, 63 Ga. 345 (Ga. 1879). 
While we may never know what prompted Justice Bleckley, 
we do know that the appellant failed to provide a sufficient 
record on appeal to enable the appellate court to find error 
by the trial court.’ That holding left us with the unanswered 
question: Why did the great Justice Bleckley invoke or en- 
liven, in obiter dictum, Goldsmith’s tipsy coachman, when 
it was not necessary? 


Obiter dictum notwithstanding, close to a century later, 
the Supreme Court of Florida, reminded of Justice Bleck- 
ley’s quote from Goldsmith’s Retaliation,'® expressly ad- 
opted Georgia’s common law tipsy coachman doctrine.'! 
Many steps in the reasoning of the trial judge may be defective and 
still his conclusion be correct, and the judgment may be affirmed 
upon a theory of the case which did not occur to the court that 
rendered it. Justice Bleckley of [the Supreme Court of] Georgia 
was the first to see the analogy of this legal concept to some lines 
written by Oliver Goldsmith (1728-1774) in a poem entitled Retali- 
ation [1774], lines 45-48." 


While a couple of Florida courts have recognized Justice 
Bleckley’s quote from Goldsmith’s poem," no Florida court 
has recognized his selective quote was merely obiter dictum 
nor considered the actual poem, beyond some few “coach- 
man” lines from where this legal concept arose, or the true 
origin of the doctrine. Oliver Goldsmith’s Retaliation was a 
poem written during the 18th century, ironically, in the year 
of his death in which Goldsmith responded to a challenge 
by David Garrick, the actor, that they compare their skill 
at epigrams by writing each other’s epitaph.'' Goldsmith 
then wrote Garrick’s epitaph along with those of 10 others 
he imagined gathered about a table, including himself.’ 
Thus, the underlying origins of the tipsy coachman seem 
to be about 11, imagined dead men including its author."® 
Stated otherwise, the tipsy coachman, essentially, rose from 
the dead." 

The tipsy coachman or “dead man’s” doctrine is a firmly 
established appellate doctrine in Florida’* although, when 
adopted from Georgia, the doctrine was already a settled 
rule of Florida jurisprudence, but just not named the “tipsy 
coachman.”! Thus, finally named, the doctrine became real.” 
Nevertheless, as is evident, the tipsy coachman had nothing 
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to do with the law or with rules of ap- 
pellate review, but rather was created 
by analogy, based upon a poem. 

While the tipsy coachman was first 
dead, only later to represent life,” 
Florida’s doctrine has lived on, breath- 
ing new life into the tipsy coachman, 
even expanding well beyond its 
foundational roots. As Star Trekkies 
might say, the Supreme Court may have 
launched the tipsy coachman beyond the 
final frontier, where no other jurisdiction 
or coachman has gone before.” Thus, 
risen from the dead and incorporated 
into a poem; quoted a century later 
in obiter dictum by “The Supremes” 
of Georgia; adopted by Florida nearly 
two centuries after its creation; and the 
coachman may have since been cast 
upon parts unknown. Tipsy coachman, 
you've come a long way, baby.”* 


Florida Supreme Court 
Materially Expands Tipsy 
Coachman Doctrine 


Based on the tipsy coachman doc- 
trine, the Florida Supreme Court has 
since determined that significantly 
distinct and materially lessened stan- 
dards only apply to the appellee inso- 


far as the permissible arguments that 
may be presented on appeal.” Unfor- 
tunately for the appealing party, the 
Florida Supreme Court has unfairly, 
inequitably, under the apparent guise 
of reason and logic, stacked the pro- 
verbial deck against the appellant.” 
Moreover, the expanded doctrine fur- 
ther raised the appellant’s bar given 
the “hoariest principle of appellate 
review ... that every presumption is in 
favor of the ruling of the trial court.” 
Notably, even then former Chief Jus- 
tice Pariente, in dissent, viewed the 
court’s majority as “giving the tipsy 
coachmen free rein” and concluded, “I 
find no authority for using the [tipsy 
coachman] rule to quash or reverse 
a lower court decision on a theory 
not argued by the party challenging 
the ruling in the reviewing court.””’ 
Astonishingly, the majority applied a 
reverse, or extremely impaired, tipsy 
coachman. A year later, the Supreme 
Court looked back to its seminal deci- 
sion rendered during the final year of 
the last century: 


In Radio Station WQBA,”* this [clourt 
held that the tipsy coachman rule does 


not limit an appellee to only those argu- 
ments that were raised in the lower court. 
In that decision, we stated: If an appellate 
court, in considering whether to uphold or 
overturn a lower court’s judgment, is not 
limited to consideration of the reasons 
given by the trial court but rather must 
affirm the judgment if it is legally correct 
regardless of those reasons, it follows that 
an appellee, in arguing for affirmance of 
a judgment, is not limited to legal argu- 
ments expressly asserted as grounds for 
the judgment in the court below. It stands 
to reason that the appellee can present 
any argument supported by the record 
even if not expressly asserted in the lower 
court .... An appellee need not raise and 
preserve alternative grounds for the lower 
court’s judgment in order to assert them 
in defense when the appellant attacks the 
judgment on appeal.” 

However, the Supreme Court’s 
reasoning is fundamentally flawed.*° 
Simply because an appellate court 
may affirm a trial court’s judgment, 
if legally correct, should not or ever 
excuse or relieve the appellee from the 
responsibility to present all its argu- 
ments in the trial court. There simply 
does not appear to be any sound, self- 
sustaining rationale why the appellee 
should have been unjustly rewarded, 
essentially, for failing to raise all its 
arguments in the trial court, while 
the appellant is restricted to its 
arguments raised below.*! Further- 
more, the Supreme Court’s expanded 
doctrine has not served but failed to 
protect basic, fundamental constitu- 
tional rights.*” 

The lack of due process protection, 
the fundamental unfairness, and the 
seemingly obvious inequity of the 
Supreme Court’s reasoning is exem- 
plified in a case where the appellee did 
not argue that a written instrument 
was ambiguous before the trial court, 
notwithstanding multiple opportuni- 
ties to do so.** Nevertheless, the trial 
court, over timely objection, admitted 
parol evidence concerning the provi- 
sions of the instrument. Even though 
the record demonstrates that the 
instrument is, indeed, ambiguous, the 
appellee who failed to argue that the 
instrument at issue was ambiguous in 
the trial court, inconceivably, would be 
permitted to argue ambiguity for the 
first time on appeal.** 

Under these or fairly similar cir- 
cumstances, the appellee should 
never be permitted to further argue on 
appeal, inter alia, that the parol evi- 
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dence was properly admitted in seek- 
ing affirmance.* However, the Florida 
Supreme Court’s materially expanded 
tipsy coachman doctrine would permit 
these newly-raised arguments on ap- 
peal under Dade County Sch. Bad. v. 
Radio Station WQBA, 731 So. 2d 638 
(Fla. 1999), as well as Malu v. Security 
Nat'l Ins. Co.,898 So. 2d 69 (Fla. 2005). 
Furthermore, in this case, the appel- 
lee would not even be charged with 
improperly asserting inconsistent 
positions between the trial and appel- 
late courts.** The expanded doctrine 
would further permit the appellate 
court to affirm based upon its de novo 
determination” that the instrument 
at issue was ambiguous utilizing, a 
fortiori, the parol evidence to construe 
it. Contrary to constitutional due pro- 
cess principles, the Florida appellate 
court could also affirm the trial court’s 
judgment even if neither party raised 
the issue below or on appeal.** 

That an appellate court will affirm 
the trial court’s judgment, if it is right 
regardless of the reasons,” is a far cry 
from allowing the appellee to have a 
tactical, unfair, and material advan- 
tage by combing the record for argu- 
ments that the appellee failed to and 
should have made in the trial court.“° 
Accordingly, it is the intended purpose 
of this article to inform Florida prac- 
titioners, particularly appellate prac- 
titioners, of this materially expanded 
appellate doctrine. Additionally, and 
with all due respect to the court, the 
Supreme Court of Florida should re- 
cede, at its earliest opportunity, from 
Radio Station WQBA and Malu as 
well as all other decisions that may 
have expanded the tipsy coachman 
doctrine beyond its foundational roots. 
As aptly provided by the Fifth District 
Court of Appeal: 
neither precedent (nor law of the case) 
should be used to institutionalize or justify 
error. We are no more perfect as judges 
than we are as individuals. We make 
mistakes. Neither the public nor the Bar 
expect us to always be right; they do expect 
us, however, to always be forthcoming. If 
it appears that we made a mistake, we 
should not hesitate to correct it and, if it is 
still within our power to do so, we should 
mitigate any damage we caused. Neither 
this court nor the law is served by adher- 


ing to a previous position which we now 
believe to be wrong.*! 


The “maxim for a Supreme Court, 
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supreme in the majesty of duty as well 
as in the majesty of power, is not stare 
decisis, but fiat justitia. Let this deci- 
sion be right, whether other decisions 
were right or not.”*” 


The Lawful Rationale for 
Receding from Radio Station 
WQBA and Malu 

“The court is an instrument of soci- 
ety for the administration of justice” 
and its primary purpose is to adminis- 
ter justice.‘ Fundamentally, adminis- 
tering justice includes the recognition 
that the basic due process guarantee 
of the Florida Constitution provides 
that no person shall be deprived of 
life, liberty, or property without due 
process of law.*° 

Procedural due process under the 
Florida Constitution guarantees to 
every citizen the right to have that 
course of legal procedure which has 
been established in our judicial system 
for the protection and enforcement of 
private rights.*° Courts, including the 
Supreme Court of Florida, have reiter- 
ated that the fundamental principle of 
due process of law demands fair notice 
and an opportunity to be heard.*’ De- 
nial of these rights is fundamental er- 
ror.** Furthermore, denying a party an 
opportunity to be heard also violates 
the access to the courts provision of 
the Florida Constitution and the due 
process clauses of both the Florida and 
US. constitutions.” 

Indeed, because it is a violation of 
the due process guarantees under 
both the Florida and U.S. constitu- 
tions to fail to provide a party fair no- 
tice as well as to fail to give a party an 
opportunity to be heard, application of 
the Florida tipsy coachman doctrine 
simply should never be permitted 
to overcome these fundamental, 
constitutionally-imbedded rights.” 
However, fundamentally erroneous 
application of the tipsy coachman doc- 
trine by Florida’s courts, essentially, 
of last resort,’ has already resulted 
in all five district courts of appeal 
reaching decisions violative of parties’ 
due process rights; virtually all, since 
the Supreme Court expanded the 
doctrine.*” Even the Florida Supreme 
Court has succumbed to reaching a 
decision violative of a litigant’s proce- 
dural due process rights in the wake 


of the tipsy coachman.** 

Judge Browning of the First District 
Court of Appeal may have said it best 
when, in his well-reasoned dissent 
concerning application of the tipsy 
coachman doctrine, he concluded, 
“when a case is decided on an issue 
unnoticed to the parties, serious due 
process considerations are raised.”™ 
Furthermore, an order that adjudi- 
cates issues neither presented by the 
pleadings nor litigated by the parties 
denies fundamental due process.*° 
Likewise, Judge Peterson of the Fifth 
District Court of Appeal also, in dis- 
sent, concluded: 

Valuable input by both sides of this con- 
troversy has been foreclosed because of the 
majority’s decision that will be a complete 
surprise to both parties. I believe that basic 
fairness requires that the parties be given 
an opportunity to cite portions of the record 
and submit such legal arguments as are 
appropriate before the majority arrives at 
a conclusion based upon their version of 
what was intended by a contract, instead 


of concentrating on an analysis of what 
was included in the contract.” 


Judge Browning further observed 
that, in those cases where applica- 
tion of the tipsy coachman doctrine 
determines a case’s outcome, the op- 
posing party always has advanced the 
alternative basis for affirmance.*’ In 
such instances, the appellant at least 
would have been given notice, albeit 
unfair notice® in appellee’s brief, and 
an opportunity to be heard on the 
appellee’s newly-raised arguments. 
However, that does not, and certainly 
should not, excuse or relieve the ap- 
pellee, just like the appellant, from 
the responsibility — if not duty — to 
first present all its arguments in the 
trial court.*® 


Here, the parties will, for the first time, 
become acquainted with the argument 
which forms the basis and rationale of 
this court’s decision upon receipt of the 
majority's opinion. Because the basis for af- 
firmance was not an alternate theory pre- 
sented by the former husband, I believe the 
majority misapplied the “tipsy coachman 
rule.” Moreover, in my judgment, when 
an appellate court affirms a trial court’s 
erroneous ruling by searching for a basis 
for affirmance not argued by the parties, 
as the majority does here, an unintended 
by-product is the impression that the 
court is a part of the adversarial process 
rather than a neutral judicial arbitrator. 
I realize that an appellate court must act 
sua sponte on issues involving jurisdiction, 
public policy, and illegality. However, this 
case involves parties’ private agreement 
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that does not touch upon these exceptions. 
Furthermore, when a case is decided on an 
issue unnoticed to the parties, serious due 
process considerations are raised. Thus, I 
cannot align with the majority.” 


Similarly, the Third District ob- 
served and concluded, 
DCF invoked a frequently used doctrine 
of last resort, the “right for the wrong 
reason” or Tipsy Coachman doctrine, in 
an effort to excuse its legal meanderings.*! 
Here, however, DCF’s primary ground for 
affirmance was not known either to us or 
opposing counsel until articulated during 
oral argument. We are unwilling to allow 
DCF to invoke the doctrine under these 
circumstances. 


Such an ambush was properly de- 
nied.® Likewise, the Second District 
properly refused to apply the tipsy 
coachman doctrine where the state 
did not present the alternative argu- 
ment for admissibility of evidence to 
the trial court, which did have an op- 
portunity to rule on its admissibility 
and the defense never had an oppor- 
tunity to be heard on the alternative 
theory.** Moreover, the highest court 
in the land® long ago held 
[i]t is essential ... that litigants ... not be 
surprised on appeal by final decision there 
of issues upon which they have had no op- 
portunity to introduce evidence. Rules 
of practice and procedure are devised to 
promote the ends of justice, not to defeat 
them .... Orderly rules of procedure do 
not require sacrifice of the rules of funda- 
mental justice.” It is the duty of courts to 
be watchful for the constitutional rights 
of the citizen, and against any stealthy 
encroachments thereon. 

Thus, application of the tipsy coach- 
man doctrine constitutes a dereliction 
of duty by an appellate court if, in the 
process, a party’s due process rights 
are violated. Nevertheless, the spiritu- 
ally, forceful wake of Florida’s fortified 
tipsy coachman may have caused the 
Florida appellate courts® to stray 
from constitutional due process prin- 
ciples and generally applicable U.S. 
Supreme Court precedents. 

Virtually every Florida appellate 
court has described the tipsy coach- 
man doctrine as a doctrine of appel- 
late efficiency” and also reasoned that 
the tipsy coachman doctrine “arises 
from the presumption of correctness 
with which the judgment of the trial 
court is clothed.”’' At least one Florida 
court has described the rule as “the 
pragmatic Tipsy Coachman Rule.”” 
If it were, indeed, one is compelled to 
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wonder when appellate efficiency or 
pragmatism came to exceed or over- 
come the search for truth, justice, and 
fundamental constitutional rights. 
Furthermore, the presumption of cor- 
rectness was not grounded in the rule 
itself, when first adopted.” Also, this 
proposition is without logical support 
since the tipsy coachman doctrine 
would not even be applied, but for the 
fact that the trial court’s reasoning 
was erroneous, but somehow the trial 
court reached the right result. The 
correct presumption is that when a 
court is urged to apply the tipsy coach- 
man rule, it is because something was 
wrong in the trial court’s judgment. 

Many other jurisdictions that 
have adopted some form of the tipsy 
coachman doctrine, having named 
it “right for the wrong reason” are 
instructive, highly persuasive, and 
apparently have recognized that the 
common law or judge-made or other 
“rules can never ... alter a litigant’s 
substantive rights.”” 

In Oregon, for example, the courts 
hold that, 


we may affirm a trial court ruling, even 


THE 
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though the court’s legal reasoning for the 
ruling was erroneous, if (1) the facts in the 
record are sufficient to support a proffered 
alternative basis; (2) the trial court’s ruling 
is consistent with the view of the evidence 
under the alternative basis; and (3) the 
record is materially the same as would 
have been developed had the prevailing 
party raised the alternative basis for af- 
firmance below.” 


“The predicates for application of 
the right for the wrong reason rule 
that the record has been adequately 
developed and no prejudice can be 
shown,” must be evident.” Similarly, 
New Mexico provides that “an appel- 
late court may affirm a district court 
ruling on a ground not relied upon by 
the district court, but will not do so 
if reliance on the new ground would 
be unfair to appellant.” Thus, New 
Mexico has expressly recognized 
fairness as an integral part of this 
appellate doctrine. 

The commonwealth of Virginia, like 
Oregon, provides that 


the rule does not always apply. It may not 
be used if the correct reason for affirm- 
ing the trial court was not raised in any 
manner at trial. In addition, the proper 
application of this rule does not include 


those cases where, because the trial court 
has rejected the right reason or confined 
its decision to a specific ground, further 
factual resolution is needed before the 
right reason may be assigned to support 


the trial court’s decision.” 


Similarly, the commonwealth of 
Kentucky provides that “a party in 
whose favor a right decision was made 
for the wrong reason cannot on appeal 
rely on the right reason for that right 
decision unless that party informed 
the trial judge of the right reason at 
the time the judge made the right 
decision for the wrong reason.”*’ In 
other words, the appellee is not per- 
mitted to have a tactical and material 
advantage on appeal by raising an 
argument never raised before the trial 
court. Fundamental fairness would 
dictate such a just conclusion in the 
jurisdictions of Oregon, New Mexico, 
Virginia, and Kentucky. 

Those jurisdictions essentially 
require the appellee to have pre- 
sented its arguments in the trial 
court before being permitted to raise 
them on appeal. Significantly, these 
other jurisdictions provide, as should 
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Florida, basic protections to preclude 
an appellate court from exceeding 
the bounds of fundamental fairness 
and/or violating a party’s constitu- 
tional rights when applying the tipsy 
coachman doctrine. 


Conclusion 

The dictates of constitutional due 
process, fundamental fairness — the 
very root of our judicial system*’ 
— and the apparent inequity which 
has resulted due to the expanded “tipsy 
coachman” doctrine, necessitate that 
this common law doctrine be revisited 
and significantly curtailed. The tipsy 
coachman simply should not have been 
given free rein.*’ Furthermore, it seems 
this appellate doctrine should also be 
definitively clarified by the Supreme 
Court such that the appellate courts 
of Florida may properly apply the 
doctrine within constitutionally-sanc- 
tioned limits in light of fundamental 
fairness to all parties on appeal. Just 
as appellate rules ensure fairness by 
providing litigants with a level playing 
field,** so should Florida’s common law 
tipsy coachman doctrine. 

On the common law, Florida’s Supreme 
Court has expressly recognized that 
[clommon law is judge-made law. Florida 
common law thus is largely the creation 
of this [clourt, subject to fundamental 
law and the checks and balances imposed 
by the Constitution; and in the past, this 
{clourt has not hesitated to participate 
in the ongoing evolution of common law 


principles whenever public necessity has 
demanded it. 


Public necessity demands, in the 
ongoing evolution of common law 
principles, that the tipsy coachman 
doctrine be restrained from its free 
rein. Unfortunately, Florida’s materi- 
ally expanded tipsy coachman doctrine 
has exceeded fundamental law as well 
as the checks and balances imposed by 
the Constitution.” 

At a bare minimum, Florida ap- 
pellate courts should not, sua sponte, 
without prior notice to the parties on 
appeal, be permitted to apply the tipsy 
coachman doctrine because the appel- 
late court is not part of the adversarial 
process, but rather is expected by 
law to be a neutral judicial arbiter.* 
Moreover, because an adjudication 
of issues neither presented by the 
pleadings nor litigated by the parties 


denies fundamental due process, such 
application of the doctrine should not 
be permitted. 

Additionally, if an appellee intends 
to invoke the doctrine on appeal, 
ample notice should be given to the 
appellant that the appellee intends 
to invoke it.*® An appellate court also 
should cautiously proceed if it con- 
siders applying the tipsy coachman 
doctrine, because if an appellee in 
the trial court had raised the appel- 
late alternative argument below, the 
appellant could have presented other 
evidence or made other submissions to 
counter that newly-raised argument 
in the trial court. 

Furthermore, while an appellate 
court may recognize, sua sponte, 
that grounds for affirmance may ex- 
ist notwithstanding the arguments 
raised below or on appeal, the court 
should rightfully confine itself to the 
arguments actually presented, only 
unless doing so would result in mani- 
fest injustice.* Moreover, the Florida 
Supreme Court should not have “un- 
leveled” the appellate playing field by 
allowing the party seeking affirmance, 
the appellee, to gain an unfair tactical 
and material advantage by having the 
sole opportunity to comb through the 
record for arguments that the appel- 
lee should have made but did not raise 
before the trial court, and then raise 
them on appeal.*' Accordingly, the 
Supreme Court of Florida should re- 
cede, at its earliest opportunity, from 
Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638 (Fla. 1999), and 
Malu v. Security Natl Ins. Co., 898 
So. 2d 69 (Fla. 2005), as well as all 
other decisions that have expanded 
Florida’s tipsy coachman common law 
doctrine beyond its foundational roots, 
fundamental law, and both the Florida 
and US. constitutions. 


' Matt Kramer, Say the Secret Word, 32 1 
Wine Spectator 46 (No. 1, 2007). 

? Williams v. Freightliner, LLC, 100 P.3d 
1117, 1121 (Or. Ct. App. 2004), (citing Dade 
County Sch. Bd. v. Radio Station WQBA, 
731 So. 2d 638, 644-45 (Fla. 1999)); Lee v. 
Porter, 63 Ga. 345 (Ga. 1879). 

’ Rancho Santa Fe, Inc. v. Miami-Dade 
County, 709 So. 2d 1388, 1388 n.1 (Fla. 3d 
D.C.A. 1998) (per curiam); Taylor v. Orlando 
Clinic, 555 So. 2d 876, 879 n.3 (Fla. 5th 
D.C.A. 1989) (citing Holland v. Holland, 
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458 So. 2d 81, 85 n.3 (Fla. 5th D.C.A. 1984) 
(Cowart. J., dissenting)); Emmel v. Emmel, 
671 So. 2d 282, 286 n.2 (Fla. 5th D.C.A. 
1996). 

* ELK. v. Dept. of Children & Family Serv., 
No. 3D05-599, LEXIS 183, at *5 (Fla. 3d 
D.C.A. Jan. 10, 2007); Walker v. Cash Regis- 
ter Auto Ins. of Leon County, Inc., No. 1D05- 
4321, LEXIS 21473, at *12 (Fla. 1st D.C.A. 
Dec. 22, 2006) (citing Robertson v. State, 829 
So. 2d 901 (Fla. 2002)); Manning v. Tunnell, 
943 So. 2d 1018, 1020 (Fla. 1st D.C.A. 2006) 
(per curiam) (same); Salfi v. Columbia/JFK 
Medical Center Ltd Part’p, 942 So. 2d 417, 
419-20 (Fla. 4th D.C.A. 2006) (citing Robert- 
son; Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 644-45 (Fla. 1999)); 
Pure H20 Biotechnologies, Inc. v. Mazziotti, 
937 So. 2d 242, 245-46 (Fla. 4th D.C.A. 2006) 
(citing Farrey’s Wholesale Hardware Co. v. 
Hobesound Indus. Park, 719 So. 2d 374, 375 
n.1 (Fla. 3d D.C.A. 1998)); Planas v. Planas, 
937 So. 2d 745, 745-46 (Fla. 3d D.C.A. 2006) 
(per curiam) (citing Carraway v. Armour 
& Co., 156 So. 2d 494 (Fla. 1963)); State v. 
Pitts, 936 So. 2d 1111, 1133 (Fla. 2d D.C.A. 
2006) (citing Robertson; Radio Station 
WQBA; Jaworksi v. State, 804 So. 2d 415, 
419 (Fla. 4th D.C.A. 2001)); Cuecha v. State, 
934 So. 2d 538, 539-40 (Fla. 3d D.C.A. 2006) 
(citing Radio Station WQBA; State Farm 
Fire & Cas. Co. v. Levine, 837 So. 2d 363, 
365 (Fla. 2002); Medina v. State, 920 So. 2d 
136 (Fla. 3d D.C.A. 2006)); Ingram v. State, 
928 So. 2d 423, 425 (Fla. 1st D.C.A. 2006); 
Walters v. Ocean Gate Phase I Condo., 925 
So. 2d 440, 442-443 (Fla. 5th D.C.A. 2006); 
Caldwell v. Caldwell, 921 So. 2d 759, 760 
(Fla. 1st D.C.A. 2006) (per curiam) (citing 
First Union Nat! Bank v. Turney, 839 So. 2d 
774, 777 (Fla. 1st D.C.A. 2003)); Childers v. 
State, 936 So. 2d 585, 592-93 (Fla. 1st D.C.A. 
2006) (en banc) (per curiam) (citations omit- 
ted); Medina v. State, 920 So. 2d 136, 138 
(Fla. 3d D.C.A. 2006) (citations omitted); 
Hicks v. State, 929 So. 2d 13, 16 n.2 (Fla. 
2d D.C.A. 2006); Crain v. State, 914 So. 2d 
1015, 1029 (Fla. 5th D.C.A. 2005) (Torpy, J. 
concurring in result only); Sullivan v. State, 
913 So. 2d 762, 763 (Fla. 5th D.C.A. 2005) 
(citing Robertson); Cooper v. Jensen, 903 So. 
2d 273 (Fla. 3d D.C.A. 2005) (per curiam) 
(citing Radio Station WQBA); Kennard v. 
State, 903 So. 2d 244, 245-46 (Fla. 1st D.C.A. 
2005) (citing Robertson; Lowery v. State, 766 
So. 2d 417 (Fla. 4th D.C.A. 2000)); Ament v. 
One Las Olas, Ltd., 898 So. 2d 147, 149 n.2 
(Fla. 4th D.C.A. 2005); Henderson v. Crosby, 
883 So. 2d 847, 854 (Fla. 1st D.C.A. 2004) 
(citing Brookridge Cmty. Prop. Owners, Inc. 
v. Brookridge, Inc. ,573 So. 2d 972, 975 (Fla. 
5th D.C.A. 1991)); Sybert v. Combs, 555 
So. 2d 1313, 1314 (Fla. 5th D.C.A. 1990) 
(Sharp, J., dissenting) (citing In re Yohn’s 
Estate, 238 So. 2d 290 (Fla. 1970); MacNeil 
v. O’Neal, 238 So. 2d 614 (Fla. 1970); Cohen 
v. Mohawk, Inc., 137 So. 2d 222 (Fla. 1962); 
Greenbriar Condo. Apts. II Assoc., Inc. v. 
Koch, 480 So. 2d 131, 133 (Fla. 2d D.C.A. 
1985), rev. denied, 491 So. 2d 279 (Fla. 1986); 
Citizens Federal S&L of St. Lucie County v. 
Loeb Rhoades Hornblower & Co., 473 So. 
2d 679, 683 (Fla. 4th D.C.A. 1984); Alls v. 
7-Eleven Food Stores, Inc., 366 So. 2d 484 
(Fla. 3d D.C.A. 1979); Stone v. Rosen, 348 
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So. 2d 387 (Fla. 3d D.C.A. 1977)); State v. 
Stephens, 586 So. 2d 1073, 1075 (Fla. 5th 
D.C.A. 1991) (citing numerous decisions); 
Berges v. Infinity Ins. Co., 896 So. 2d 665, 
676 (Fla. 2004) (citing Robertson); Leon 
County v. Dobson, No. 1D05-4326, LEXIS 
956, at *1 - *2 (Fla. 1st D.C.A. Jan. 26, 2007) 
(per curiam); Applegate v. Barnett Bank of 
Tallahassee, 377 So. 2d 1150, 1152 (Fla. 
1979) (citing In re Yohn’s Estate, 238 So. 2d 
290 (Fla. 1970); Goodman v. Goodman, 204 
So. 2d 21 (Fla. 4th D.C.A. 1967); Escarra 
v. Winn Dixie Stores, Inc., 131 So. 2d 483 
(Fla. 1961)); Muina v. Canning, 717 So. 2d 
550, 553 n.3 (Fla. 1st D.C.A. 1998); Pan Am. 
Stone Co. v. Landry, 526 So. 2d 197, 198 
(Fla. 4th D.C.A. 1988); Combs v. State, 436 
So. 2d 93, 96 (Fla. 1983); Arthur v. Milstein, 
949 So. 2d 1163, 1166 (Fla. 4th D.C.A. 2007) 
(per curiam) (citations omitted) (deciding 
who was to determine disposition of Anna 
Nicole Smith’s remains). 

5 Atlantic Coast Line RR Co. v. King, 135 
So. 2d 201, 203 (Fla. 1961). 

& Emphasis by the court. 

7 Lee v. Porter,63 Ga. 345 (Ga. 1879); Hol- 
land v. Holland, 458 So. 2d 81, 85 n.3 (Fla. 
5th D.C.A. 1984) (Cowart, J., dissenting). 
Infra note 8. 

8 Oliver Goldsmith, Retaliation: A Poem, 
www.poeticbyway.com/xgoldsmi.htm. 

Supra note 7; Applegate v. Barnett Bank 
of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 
1979) (citations omitted); Fla. Power & 
Light Co. v. Robinson, 68 So. 2d 406, 415 
(Fla. 1953); First Atlantic Nat'l Bank of 
Daytona Beach v. Cobbett, 82 So. 2d 870, 871 
(Fla. 1955); Bolick v. Sperry, 82 So. 2d 374, 
376 (Fla. 1955); City of Miami v. Hollis, 77 
So. 2d 834, 836 (Fla. 1955); Busbee v. Quar- 
rier, 172 So. 2d 17, 19 (Fla. 1st D.C.A. 1965); 
Citrus Eng’g, Inc. v. Sims Crane Serv., Inc., 
231 So. 2d 265 (Fla. 2d D.C.A. 1970) (per 
curiam); Mitchell v. Morse Operations, Inc., 
276 So. 2d 248, 249 (Fla. 3d D.C.A. 1973) 
(per curiam); Bd. of Adjustment of the City 
of Fort Lauderdale v. Zealy, 316 So. 2d 593 
(Fla. 4th D.C.A. 1975); Southern Natl Bank 
of Fort Walton Beach v. Young, 142 So. 2d 
788, 789 (Fla. 1st D.C.A. 1962); Muina v. 
Canning, 717 So. 2d 550, 553 n.3 (Fla. 1st 
D.C.A. 1998); O’Connor v. Marston, 717 So. 
2d 82 (Fla. 5th D.C.A. 1998); Klette v. Klette, 
785 So. 2d 562, 563 (Fla. 1st D.C.A. 2001). 

10 Infra note 7, 8, 13. 

"| Supra note 7; Carraway v. Armour & 
Co., 156 So. 2d 494, 497 (Fla. 1963) (quoting, 
Lee v. Porter, 63 Ga. 345 (Ga. 1879); Home 
Depot U.S.A. Co. v. Taylor, 676 So. 2d 479, 
480 (Fla. 5th D.C.A. 1996) (providing “the 
tipsy coachman rule ... comes to us from 
Georgia, Lee v. Porter, 63 Ga. 345 (Ga. 1879), 
by way of our Supreme Court in Carraway 
v. Armour & Co., 156 So. 2d 494, 497 (Fla. 
1963)”); Dade County Sch. Bd. v. Radio Sta- 
tion WQBA, 731 So. 2d 638, 645 (Fla. 1999) 
(citing Taylor); Robertson v. State, 829 So. 
2d 901, 906 n.2 (Fla. 2002) (citing Taylor). 

2 Infra note 8; Holland v. Holland, 458 So. 
2d 81, 85 n.3 (Fla. 5th D.C.A. 1984) (Cowart, 
J., dissenting) (citing Lee v. Porter, 63 Ga. 
345 (Ga. 1879)). 

'8 Carraway v. Armour & Co., 156 So. 2d 
494, 497 (Fla. 1963) (concluding “Mr. Justice 
Bleckley ... appropriately quoted the above” 
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or “Goldsmith’s Retaliation”). However, 
Goldsmith’s tipsy coachman was unneces- 
sary to the court’s holding. Infra note 7. 

14 Supra note 8. 

15 Td.; infra note 16. 

16 Td.; Scarron, Dean, Edmund, William, 
Richard, Cumberland, Douglas, David 
(Garrick), Hickey, Reynolds, and Oliver 
Goldsmith. 

17 See THE AMERICAN BIBLE, 1 Corinthians 
15 (Jesus Christ’s Resurrection). 

18 Infra note 3, 4, 24, 29. 

19 Escarra v. Winn Dixie Stores, Inc., 131 
So. 2d 483, 485 (Fla. 1961) (citing cases 
whereby the doctrine was already a settled 
rule of Florida jurisprudence, but not 
named “tipsy coachman”). 

20 Infra note 1, 11, 19. 

21 See Mary SHELLEY, FRANKENSTEIN (1831); 
en.wikipedia.org/wiki/Frankenstein#Plot_ 
summary. 

22 See Star Trek, Beyond the Final Frontier, 
www.startrek.com/startrek/view/news/ar- 
ticle/36837.html; Hughs Aircraft, Inc. v. 
United States, 29 Fed. Cl. 197, 229-30 (Fed. 
Cl. 1993) (discussing outer space law). 

3 See Virginia Slims, tobaccodocuments. 
org/ads_pm/2058500255.html. 

24 Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 645 (Fla. 1999). 

25 The appellant may only raise fundamen- 
tal error if it did not raise below. LeRetilley 
v. Harris, 354 So. 2d 1213, 1215 (Fla. 4th 
D.C.A. 1978); Sanford v. Rubin, 237 So. 
2d 134, 137 (Fla. 1970); Stevens v. Allegro 
Leasing, Inc., 562 So. 2d 380, 381-82 (Fla. 
4th D.C.A. 1990); O’Brien v. Florida Birth- 
related Neurological Injury Compensation 
Assoc., 710 So. 2d 51, 52 (Fla. 4th D.C.A. 
1998); City of Orlando v. Birmingham, 539 
So. 2d 1133 (Fla. 1989); Watson v. State, 633 
So. 2d 525 (Fla. 2d D.C.A. 1994); Murphy 
v. Intl Robotic Sys., Inc., 766 So. 2d 1010, 
1024 (Fla. 2000); id. at 1032-33 (Pariente, 
J., concurring); Cordoba v. Rodriguez, 939 
So. 2d 319 (Fla. 4th D.C.A. 2006). See infra 
note 9. 

26 Smith Barney, Inc. v. Potter, 725 So. 2d 
1223, 1224 (Fla. 4th D.C.A. 1999) (citing 
Lott v. City of Orlando, 196 So. 313 (Fla. 
1939); Bilgore v. Gunn, 9 So. 2d 184 (Fla. 
1942); Odom v. Barrett, 67 So. 2d 200 (Fla. 
1953)). See supra note 9. 

27 State v. Baez, 894 So. 2d 115, 121 (Fla. 
2004) (Pariente, C. J., dissenting) (citing 
Jenkins v. State, 747 So. 2d 997, 999 (Fla. 
5th D.C.A. 1999) (“declining to reverse trial 
court on issue not raised on appeal”). 

28 Infra note 24 (citing MacNeill v. O’Neal, 
238 So. 2d 614, 615 (Fla. 1970)). 

29 Malu v. Security Nat'l Ins. Co., 898 So. 2d 
69, 73 (Fla. 2005) (per curiam) (citing Dade 
County Sch. Bd. v. Radio Station WQBA, 
731 So. 2d 638, 645 (Fla. 1999)). 

30 See Martinez v. State, 933 So. 2d 1155, 
1158-67 (Fla. 3d D.C.A. 2006) (discussing 
fundamental error essentially amounts to 
a denial of due process). 

31 Bill Seidle Aircraft Sales & Servs., Inc. 
v. Bellomy, 782 So. 2d 449 (Fla. 3d D.C.A. 
2001) (per curiam) (citing Radio Station 
WQBA; Wildwood Properties, Inc. v. Archer 
of Vero Beach, Inc.,621 So. 2d 691, 692 (Fla. 
4th D.C.A. 1993)). 

82 Infra notes 44-49. 


33 Anderson v. Wagner, No. 5D05-3220, 
LEXIS 13796 at *10 (Fla. 5th D.C.A. Aug. 
18, 2006); Sunset Harbour Condo Assoc. v. 
Robbins, 914 So. 2d 925, 928 (Fla. 2005) (per 
curiam) (citations omitted). Infra note 34, 
35. 

%4 Infra note 34, 62, 64; Meltzer v. Simon, 
No. 4D06-3193 (Fla. 4th D.C.A. 2007) (pend- 
ing rendition at the time of publication). 

35 Love v. Garcia, 611 So. 2d 1270, 1280 
(Fla. 4th D.C.A. 1992) (rehearing en banc) 
(Warner, J., dissenting) quashed on other 
grounds, 634 So. 2d 158 (Fla. 1994); Alli- 
ance for Conserv. of Natural Resources in 
Pinellas County v. Foren, 122 So. 2d 51, 65 
(Fla. 2d D.C.A. 1960). 

36 Blumberg v. USAA Cas. Ins. Co.,790 So. 
2d 1061, 1066 (Fla. 2001); Sochor v. State, 
883 So. 2d 766, 799 (Fla. 2004). Infra note 
34, Meltzer v. Simon. 

37 Muniz v. Crystal Lake Project, LLC, 947 
So. 2d 464, 469 (Fla. 3d D.C.A. 2006). 

38 Delissio v. Delissio, 821 So. 2d 350 (Fla. 
1st D.C.A. 2002); State v. Baez, 894 So. 2d 
115 (Fla. 2004) (per curiam). See infra note 
40, 51, 52. 

39 Supra note 18. 

4° Infra note 34, 35, 61, 62, 64, 79, 80. 

41 VLX Properties, Inc. v. Southern States 
Utilities, Inc., 792 So. 2d 504, 509 (Fla. 5th 
D.C.A. 2001). 

#2 Blackwell v. State, 86 So. 224, 237-38 
(Fla. 1920) (Browne, J., dissenting) (quot- 
ing Chief Justice Bleckley of the Georgia 
Supreme Court). 

‘8 Progressive Express Ins. Co. v. Schultz, 
No. 5D06-444, WL 542702 at *3 (Fla. 5th 
D.C.A. Feb. 23, 2007) (provided at headnote 
[8]). 

“4 Kozel v. Ostendorf, 629 So. 2d 817, 818 
(Fla. 1994). 

*® Dept. of Law Enforcement v. Real 
Property, 588 So. 2d 957, 960 (Fla. 1991) 
(citing FLA. Const. art. I, §9,); Burch v. City 
of Lakeland, 891 So. 2d 654, 656 (Fla. 2d 
D.C.A. 2005) (citing Real Property). 

46 Dept. of Law Enforcement v. Real Prop- 
erty, 588 So. 2d at 960; Burch v. City of 
Lakeland, 891 So. 2d at 656; Kwiecinski v. 
Renke, 916 So. 2d 966, 968 (Fla. 2d D.C.A. 
2005) (citing Borden v. Guardianship of 
Borden-Moore, 818 So. 2d 604, 607 (Fla. 5th 
D.C.A. 2002) (citing Real Property)). 

47 Western Union Tel. Co. v. C.E. Suit, 15 So. 
2d 33, 36 (Fla. 1943); Cavalier v. Ignas, 290 
So. 2d 20, 21 (Fla. 1974); DSA Marine Sales 
& Serv., Inc. v. County of Manatee, 661 So. 
2d 907, 909 (Fla. 2d D.C.A. 1995); Miller v. 
Miller, 691 So. 2d 526, 529 (Fla. 4th D.C.A. 
1997) (per curiam); Pope v. Pope, 901 So. 2d 
352, 353-54 (Fla. 1st D.C.A. 2005). 

48 Pope v. Pope, 901 So. 2d 352, 353 (Fla. 
1st D.C.A. 2005). Infra note 30. 

49 State v. Stanjeski, 562 So. 2d 673, 679 
(Fla. 1990). 

50 Fitzsimmons v. State, 935 So. 2d 125, 
128 (Fla. 2d D.C.A. 2006); E.K. v. Dept. of 
Children & Family Serv., No. 3D05-599, 
LEXIS 183 at *5 (Fla. 3d D.C.A. Jan. 10, 
2007); Aberdeen Golf & Country Club v. 
Bliss Constr., Inc. , 932 So. 2d 235, 241 (Fla. 
4th D.C.A. 2005). 

51 Whipple v. State, 431 So. 2d 1011, 1014 
(Fla. 2d D.C.A. 1983); University of Miami 
v. Wilson, No. 3D04-2939, WL 1687685 
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at *13 (Fla. 3d D.C.A. Feb. 28, 2007) (per 
curiam). 

52 Delissio v. Delissio, 821 So. 2d 350, 
351-54 (Fla. 1st D.C.A. 2002) (per curiam); 
Adams v. Shiver, 890 So. 2d 1199, 1200- 
01 (Fla. 1st D.C.A. 2005); Chrysler Realty 
Corp. v. Davis, 877 So. 2d 903, 908 n.2 (Fla. 
4th D.C.A. 2004) (citing State Farm Fire & 
Cas. Co. v. Levine, 837 So. 2d 363, 365 (Fla. 
2002)); State v. Stephens, 586 So. 2d 1073, 
1074-75 (Fla. 5th D.C.A. 1991); Childers 
v. State, 936 So. 2d 619, 633-37 (Fla. 1st 
D.C.A. 2006) (en banc) (per curiam) (Wolf, J., 
concurring in part and dissenting in part); 
Childers v. State, 936 So. 2d 585, 592-93 
(Fla. 1st D.C.A. 2006) (en banc) (per curiam); 
Robertson v. State, 780 So. 2d 106, 113-19 
(Fla. 3d D.C.A. 2001) (Sorondo, J., dissent- 
ing); Manning v. Tunnell, 943 So. 2d 1018, 
1020 (Fla. 1st D.C.A. 2006); Planas v. Pla- 
nas, 937 So. 2d 745, 745-46 (Fla. 3d D.C.A. 
2006) (per curiam); Caldwell v. Caldwell, 
921 So. 2d 759, 760 (Fla. 1st D.C.A. 2006) 
(per curiam);Alario v. Miller, 354 So. 2d 925, 
927 (Fla. 2d D.C.A. 1978); Ash v. State, 882 
So. 2d 427, 428 (Fla. 4th D.C.A. 2004) (per 
curiam); Cooper v. Jensen, 903 So. 2d 273 
(Fla. 3d D.C.A. 2005) (per curiam); Aberdeen 
Golf & Country Club v. Bliss Constr., Inc., 
932 So. 2d 235, 239 n.6 (Fla. 4th D.C.A. 
2005). Fort v. Fort, 951 So. 2d 1020, 1021-22 
(Fla. 1st D.C.A. 2007) Supra note 41. 

53 State v. Baez, 894 So. 2d 115 (Fla. 2004) 
(per curiam). 

54 Delissio v. Delissio, 821 So. 2d 350, 355 
(Fla. 1st D.C.A. 2002) (Browning, J., dis- 
senting) (citing Winddancer v. Stein, 765 
So. 2d 747 (Fla. 1st D.C.A. 2000); Hancock 
v. Tipton, 732 So. 2d 369 (Fla. 2d D.C.A. 
1999)); Adams v. Shiver, 890 So. 2d 1199, 
1202 (Fla. 1st D.C.A. 2005) (Browning, J., 
dissenting); State v. Stephens, 586 So. 2d 
1073, 1074-75 (Fla. 5th D.C.A. 1991); id. at 
1075-80 (Sharp, J., dissenting). 

55 Hancock v. Tipton, 732 So. 2d 369, 372 
(Fla. 2d D.C.A. 1999); Winddancer v. Stein, 
765 So. 2d 747, 748 (Fla. 1st D.C.A. 2000); 
Sabine v. Sabine, 834 So. 2d 959 (Fla. 2d 
D.C.A. 2003); Randall v. Randall, 948 So. 
2d 71, 74 (Fla. 3d D.C.A. 2007) (citing Sa- 
bine). 

56 VLX Properties, Inc., 792 So. 2d at 512 
(Peterson, J., dissenting). 

57 Delissio v. Delissio, 821 So. 2d 350, 355 
(Fla. Ist D.C.A. 2002) (Browning, J., dissent- 
ing) (citing City of Coral Gables v. Baljet, 
263 So. 2d 273 (Fla. 3d D.C.A. 1972); State 
v. Stedman, 238 So. 2d 615 (Fla. 1970); 
C. W. Chase, Jr. v. Cowart, 102 So. 2d 147 
(Fla. 1958); Dade County Sch. Bd. v. Radio 
Station WQBA, 731 So. 2d 638 (Fla. 1999); 
Green v. First Am. Bank & Trust, 511 So. 
2d 569 (Fla. 4th D.C.A. 1987); E. A. Law & 
Co. v. Provende, Inc., 471 So. 2d 107 (Fla. 3d 
D.C.A. 1985)). 

58 See infra note 66. 

59 Infra note 34, 35, 66. 

60 Supra note 57. 

5! EK. v. Dept. of Children & Family Serv., 
No. 3D05-599, LEXIS 183 at *5 (Fla. 3d 
D.C.A. Jan. 10, 2007). 

® Td. at *7 (citing Adams v. Shiver, 890 
So. 2d 1199, 1202 (Fla. 1st D.C.A. 2005) 
(Browning, J., dissenting)). 

63 See Swift Independent Packing Co. v. 


Basic Food Int'l, Inc., 461 So. 2d 1017, 1018 
(Fla. 4th D.C.A. 1984) (refusing to recognize 
belatedly filed affidavits on summary judg- 
ment motion); Tamiami Trail Tours, Inc. v. 
Cotton, 463 So. 2d 1126, 1128 (Fla. 1985) 
(concluding Tamiami was impermissibly 
“sandbagged”); Juliano v. Juliano, 687 So. 
2d 910, 911 (Fla. 3d D.C.A. 1997) (same as 
Tamiami). 

54 Fitzsimmons v. State, 935 So. 2d 125, 128 
(Fla. 2d D.C.A. 2006) (citing Robertson v. 
State, 829 So. 2d 901, 906-09 (Fla. 2002)). 

6 U.S. Const. art. III, §1. 

66 Singleton v. Wulff, 428 U.S. 106, 120 
(1976) (citing Hormel v. Helvering, 312 US. 
552, 556 (1941)). 

®7 Hormel v. Helvering, 312 U.S. at 557. 

68 Mapp v. Ohio, 367 U.S. 643, 647 (1961) 
(quoting Boyd v. United States, 116 U.S. 616, 
635 (1886)). Cone v. West Va. Pulp & Paper 
Co., 330 U.S. 212, 217-218 (1947); Globe 
Liquor Co. v. Roman, 332 U.S. 571, 573-574 
(1948) (citing Cone). 

°° Infra note 38, 41, 52, 53. 

% State v. Robinson, 873 So. 2d 1205, 1219 
(Fla. 2004) (Wells, J., dissenting); Smith v. 
State, 866 So. 2d 51, 68 (Fla. 2004) (Pariente, 
C. J., concurring in part and dissenting in 
part); Robertson v. State, 829 So. 2d 901, 
906-07 (Fla. 2002); Bush v. Holmes, 886 So. 
2d 340, 369 (Fla. Ist D.C.A. 2004) (Benton, 
J., concurring); Brunson v. McKay, 905 So. 
2d 1058, 1062 n.6 (Fla. 2d D.C.A. 2005); 
Porter v. Porter, 913 So. 2d 691, 694 (Fla. 3d 
D.C.A. 2005); State v. Gerry, 855 So. 2d 157, 
163 (Fla. 5th D.C.A. 2003). 

| First Union Natl Bank v. Turney, 839 
So. 2d 774, 777 (Fla. 1st D.C.A. 2003) (citing 
Cohen v. Mohawk, Inc., 137 So. 2d 222, 225 
(Fla. 1962); Taylor v. Orlando Clinic, 555 
So. 2d 876, 879 n.3 (Fla. 5th D.C.A. 1989); 
Allied Fidelity Ins. Co. v. Scott, 516 So. 2d 
315, 316 (Fla. 2d D.C.A. 1987) (citing Cohen 
v. Mohawk, Inc., 137 So. 2d 222 (Fla. 1962)); 
Klein v. Hendry County Hosp. Auth. ,596 So. 
2d 1253 (Fla. 4th D.C.A. 1992); Hooters of 
Am., Inc. v. Carolina Wings, Inc., 655 So. 2d 
1231 (Fla. 1st D.C.A. 1995). 

” Houssami v. Nofal, 578 So. 2d 495, 497 
(Fla. 5th D.C.A. 1991). 

3 Supra note 11, 13. 

™4 See, e.g., Calderon-Palomino v. Nichols, 
36 P.3d 767, 769 (Ariz. Ct. App. 2001); In 
re Marriage of Klug, 31 Cal. Rptr. 327, 329 
(Cal. Ct. App. 2005); Drake v. Kansas Dept. 
of Rev., 32 P.3d 705 (Kan. 2001); Com- 
monwealth v. Va Meng Joe, 682 N.E.2d 586 
(Mass. 1997); State v. PR Inv., 132 S.W.3d 
55, 68 (Tex. Ct. App. 2004); State v. Pattioay, 
896 P.2d 911, 925 (Haw. 1995); State v. Holt, 
382 N.W.2d 679, 687 (Wis. Ct. App. 1985); 
Meiboom v. Watson, 994 P.2d 1154, 1159 
(N.M. 2000); Ohio Bar Liab. Ins. Co. v. Hunt, 
787 N.E.2d 82, 90 (Ohio Ct. App. 2003); 
Harris v. Virginia, 576 S.E.2d 228, 231 (Va. 
Ct. App. 2003); Mercy Medical Center, Inc. v. 
United Healthcare of the Mid-Atlantic, Inc., 
815 A.2d 886, 908 (Md. Ct. Spec. App. 2003); 
Katz v. Katz, 408 N.W.2d 835, 839 (Minn. 
1987); Grinnell Select Ins. Co. v. Cont’l 
Western Ins. Co.,639 N.W.2d 31, 37-38 (Iowa 
2002); Phillips v. Beene, 16 Ala. 720 (Ala. 
1849); Marcoin, Inc. v. Edwin K. Williams 
& Co., 605 F.2d 1325, 1328 (4th Cir. 1979); 
Fraternal Relief Ass’n v. Edwards, 70 S.E. 


265, 268 (Ga. Ct. App. 1911) (citing Lee v. 
Porter); Jernigan v. Collier, 213 S.E.2d 495, 
496 (Ga. Ct. App. 1975) (citing Lee); White 
Repair & Contracting Co. v. Georgia Roof- 
ing & Metal Co., 262 S.E.2d 164, 165 (Ga. 
Ct. App. 1979) (citing Lee); Outdoor Media 
Dimensions Inc. v. State, 20 P.3d 180, 195-96 
(Or. 2001); State v. McHenry, 134 P.3d 1016, 
1019 (Or. Ct. App. 2006) (citing Outdoor Me- 
dia); Fisherman Against the Destruction of 
the Environment, Inc. v. Closter Farms, Inc., 
300 F.3d 1294, 1296-1297 (11th Cir. 2002) 
(citing Parks v. City of Warner Robins, 43 
F.3d 609, 613 (11th Cir. 1995). 

® Wood v. Fla. Rock Indus. & Crawford 
& Co., 929 So. 2d 542, 544 (Fla. 1st D.C.A. 
2006). 

6 State v. Rodriguez-Castillo, 210 Or. App. 
279, 489-90 (Or. Ct. App. 2007). 

7” State v. Stephens, 56 P.3d 950, 955 (Or. 
Ct. App. 2002). 

78 Meiboom v. Watson, 994 P.2d 1154, 1159 
(N.M. 2000). 

Harris v. Virginia, 576 S.E.2d 228, 231 
(Va. Ct. App. 2003). 

8° Morgan v. Kentucky, No. 2000-SC-0689, 
2003 WL 1193083 at *11 (Ky. Jan. 23, 2003) 
(Cooper, J., concurring, in part, and dissent- 
ing, in part). 

8! Morgan v. State, 341 So. 2d 201, 202 (Fla. 
2d D.C.A. 1976). 

82 Infra note 27. 

88 Reyes-Garcia v. Rodriguez & Del Valle, 
Inc., 82 F.3d 11, 14 (1st Cir. 1996). 

‘4 Infra note 78. 

85 Coastal Petroleum Co. v. Mobil Oil Corp., 
583 So. 2d 1022, 1025 (Fla. 1991). 

86 Supra note 27. 

87 Supra note 29, 85. 

88 Supra note 57; Hicks v. State, 929 So. 2d 
13, 16 n.2 (Fla. 2d D.C.A. 2006) (citing Radio 
Station WQBA; Aberdeen Golf & Country 
Club, 932 So. 2d at 239 n.6). 

8° Assoc. Indus. Ins. Co. v. State, 923 So. 2d 
1252, 1253 (Fla. 1st D.C.A. 2006); City of 
Clearwater v. Sch. Bd. of Pinellas County, 
905 So. 2d 1051, 1057 (Fla. 2d D.C.A. 2005); 
E.K. v. Dept. of Children & Family Serv., No. 
3D05-599, LEXIS 183 at *5 (Fla. 3d D.C.A. 
Jan. 10, 2007); Robertson v. State, 780 So. 
2d 106, 118 (Fla. 3d D.C.A. 2001) (Sorondo, 
J., dissenting). 

% Engle v. Liggett Group, Inc., 845 So. 2d 
1246, 1266 (Fla. 2006) (per curiam). 

* Supra note 24, 29. 


H. Michael Mujfhiz is a senior litiga- 
tion and appellate practice associate at 
Buckingham, Doolittle & Burroughs, 
L.L.P., in Boca Raton, where he focuses his 
practice in commercial, construction, intel- 
lectual property, and contract litigation 
with a major concentration on appeals in 
both state and federal courts. He currently 
serves as chair of the firm’s appellate prac- 
tice group. He received his B.S. degree from 
SUNY at Buffalo, obtained his Florida 
C.PA. license, and obtained his J.D. from 
the Shepard Broad Law School at Nova 
Southeastern University. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2007 41 


| 


Partner 


Products 


. 
jo 


PRODUCT SAFETY ATTORNEYS 


1203 NORTH ORANGE AVENUE * ORLANDO, FLORIDA 32804 


Joe McFadden 


: 
4 
- 
£ 
a 


Florida Tax Deed Sales 
Are Getting Risky 


by Robert M. Quinn 


ach year tax collectors and circuit court clerks 

across the state conduct tax deed sales to collect 

unpaid ad valorem real property taxes. Occasion- 

ally, successful bidders at these sales acquire tax 
deeds to valuable properties worth far more than the taxes 
owed against them. But some of these fortunate purchas- 
ers may be in for a rude surprise if the notice of sale failed 
to actually reach the former owners of the property. Two 
recent decisions applying due process protection to tax deed 
sales have imposed more stringent notice requirements 
than have prevailed in prior years,' tilting the playing field 
to the advantage of property owners challenging tax deed 
sales due to a lack of notice. 


Notice of Tax Deed Sales 

Under Florida law, a parcel of real property becomes 
eligible for a tax deed sale when ad valorem property 
taxes become more than two years past due. The Florida 
Statutes divide responsibility for giving notice of tax deed 
sales between a county’s tax collector, who must identify 
the persons entitled to notice, and the clerk of the circuit 
court, who sends the notices.” The tax collector must search 
the county’s official real estate records to identify legal title 
holders of record, mortgagees, and other persons who are 
entitled to receive notice that their property is about to be 
sold for unpaid taxes.’ The tax collector must also review 
the property appraiser’s latest assessment roll to identify 


the person to whom the property in question was last as- 
sessed, who is also entitled to notice.* 

Once the tax collector determines who is entitled to no- 
tice, he or she must prepare a statement identifying those 
persons and their addresses, then deliver the statement to 
the clerk of the circuit court.® The clerk must send notice of 
the upcoming tax deed sale by certified mail return receipt 
requested to each of the persons listed on the tax collector’s 
statement.® 

In the past, Florida courts routinely upheld tax deed sales 
despite challenges brought by property owners who never 
actually received notices mailed by the clerk. If the tax 
collector prepared the required statements and the clerk 
mailed notice to the persons so identified, courts upheld 
the sale, even if the notices were misdirected due to errors 
by the tax collector or were sent to outdated addresses still 
reflected on the property appraiser’s rolls.’ In these cases, 
the courts focused on the fairness of the statutory scheme 
generally and upon the information available to the clerk 
at the beginning of the process. Courts also made frequent 
reference to the duty imposed on every property owner to 
know that his or her property is subject to ad valorem taxes 
that become due and payable each year, as additional sup- 
port for upholding sales where notice had failed to reach 
the property owner. 

In fact, courts upheld tax deed sales even when the clerk 
received returns from the postal service clearly stating 
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that the notice had failed to reach the 
property owner who was about to lose 
his or her property.* Thus, even when 
the clerk conducting the sale was fully 
aware the notice had failed to reach 
the property owner, courts upheld the 
sales, holding that the notice satisfied 
the Florida statute and also met the 
basic requirement of due process that 
notice be “reasonably calculated, un- 
der all the circumstances, to apprise 
interested parties of the pendency of 
the action.” 


When Notice of Sale Is 
Returned Undelivered 

A property owner’s prospects for 
overturning a tax deed sale due to 
lack of notice improved dramatically 
in 2006, however, with the Supreme 
Court’s decision in Jones v. Flowers, 
547 U.S. 220 (2006). There, the court 
squarely rejected the premise that 
merely sending notice of a tax deed 
sale satisfied due process if that notice 
is returned undelivered before the 
sale occurs."° 

Faced with a property owner's chal- 

lenge to an Arkansas tax sale, the 
court granted certiorari to determine 
“whether the due process clause re- 
quires the government to take addi- 
tional steps to notify a property owner 
when notice of a tax sale is returned 
undelivered.”"! The court explained 
it had upheld the sufficiency of failed 
notices in the past because the notices 
had been “reasonably calculated to 
reach the intended recipient” when 
sent. 
In each of the cases, the government 
attempted to provide notice and heard 
nothing back indicating that anything had 
gone awry .... But [the court had] never 
addressed whether due process entails fur- 
ther responsibility when the government 
becomes aware prior to the taking that its 
attempt at notice has failed.'” 

Although the court acknowledged 
that states are not required to estab- 
lish a notice procedure that provides 
for return receipts, the court deter- 
mined that if return receipts were 
used, and a “mailed notice of a tax sale 
is returned unclaimed, the state must 
take additional reasonable steps to at- 
tempt to provide notice to the property 
owner before selling his property, if it 
is practicable to do so.”* 

The court also considered and re- 


jected arguments that the sale should 
be upheld because 1) the taxpayer 
had provided the address to which 
the notice had been mailed; 2) it was 
up to the taxpayer to keep his or her 
address updated; and 3) the taxpayer 
was charged with notice that his or 
her property was subject to taking if 
he or she failed to pay taxes. While the 
court agreed that the taxpayer had 
each of these duties, the court deter- 
mined that “none of these contentions 
relieves the state of its constitutional 
obligation to provide adequate no- 
tices.”"* Although the court declined 
to specify what “additional reasonable 
steps” are required, several appellate 
courts have suggested additional pub- 
lic records searches may be necessary 
when a taxing authority receives a 
return receipt showing that delivery 
of a notice of sale has failed.” 


Unique Circumstances May 
Require Additional Action 

The Florida Supreme Court has 
also signaled the need for a more rig- 
orous review of the sufficiency of tax 
deed sale notices, beginning with the 
decision of Delta Property Manage- 
ment, Inc. v. Profile Investments, Inc., 
875 So. 2d 433 (Fla. 2004). There, the 
court reversed a summary judgment 
upholding a tax deed sale for further 
proceedings, because the notice mailed 
to the property owner may have relied 
on an outdated address taken from an 
old assessment roll rather than from 
the latest available assessment roll as 
required by FS. §197.502(4)(a). The 
court also announced that henceforth, 
merely complying with the statutory 
notice procedure may not always sat- 
isfy due process, stating: “While the 
clerk should use the tax collector’s 
statement when preparing the tax 
sale notices, circumstances may war- 
rant some additional action by the 

In addition, following the decision 
in Jones v. Flowers, the Florida Su- 
preme Court elaborated further on 
the type of unique circumstances the 
court had in mind that would require 
additional efforts by the clerk to give 
adequate notice of a tax deed sale 
in Vosilla v. Rosado, 944 So. 2d 289 
(Fla. 2006).'’ In that case, the court 
considered an appeal of a tax deed 
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sale in which the property owners 
did not receive the statutory notice of 
sale, even though the property owners 
had taken reasonable steps to keep 
both the tax collector and property 
appraiser apprised of their new ad- 
dress. In fact, the evidence presented 
at trial established that the Rosados 
had given written notice of their 
new mailing address to both the tax 
collector and the clerk of the circuit 
court, but neither official updated the 
property appraiser’s assessment rolls 
to show the new address.'® Thus, when 
the tax collector received an applica- 
tion requiring him to conduct a tax 
deed sale, the tax collector prepared 
the statement for notice using the 
old address, and the clerk mailed the 
notice to the old address. 

Not surprisingly, the clerk received 
the return receipt back, which indi- 
cated that someone other than the Ro- 
sados had signed for the notice.'® The 
clerk must also received a sheriff's re- 
turn of service, which expressly stated 
that the Rosados no longer lived at the 
old address.”° Nevertheless the clerk 
proceeded with the tax deed sale of 
the Rosados’ property. 

When the Rosados challenged the 
sale, the trial court upheld the sale, 
ruling the clerk was entitled to rely 
on the tax collector’s statement, and 
even if the statement contained an 
old address, the sale complied with 
the statutory procedure.”! On appeal, 
the Fifth District reversed, and the 
Supreme Court affirmed the reversal, 
stating: “Due process requires that the 
clerk look beyond the tax collector’s 
statement when there is reason to 
believe that the statement no longer 
reflects those who are entitled to no- 
tice [citation omitted] or, ... no longer 
reflects the titleholder’s address.”” 

The court reasoned further that: 


The steps undertaken by the state when 
notifying a title holder of an impending 
tax deed sale of the titleholder’s property 
must be reasonably calculated to reach 
the title holder under the totality of the 
circumstances. Such circumstances include 
unique information about an intended 
recipient that might require the taxing 
authority to make efforts beyond these 
required by the statutory scheme under 
ordinary circumstances.”* 


Since “the clerk knew or should 
have known that the notice was sent 
to the Rosados at an incorrect ad- 
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dress,” the court concluded that the 
clerk must make additional efforts to 
give notice of the sale. 


Applying Due Process Standards 
to Florida Tax Deed Sales 
Applying the due process standards 
announced in Flowers and Rosado to 
Florida tax deed sales dictates that 
clerks who learn that a notice has 
been returned undelivered before a 
scheduled tax deed sale occurs must 
take additional reasonable steps to 
give notice before selling a property, 
if it is practicable to do so. Simply 
putting return receipts in the file 
showing notice was sent but not re- 
ceived may comply with the Florida 
statutory notice procedure, but it 
will not satisfy constitutional due 
process requirements. Moreover, the 
ease and availability of electronic 
searches in this technological age 
militate strongly in favor of requiring 
routine Internet searches for missing 
taxpayers and lien holders before 
selling off their property. Likewise, 
failed notices based upon errors in the 
tax collector’s statement identifying 
incorrect persons or addresses will 
no longer protect tax deed purchas- 
ers from having sales set aside. From 
now on, tax deed purchasers should 
expect to have to defend the clerk’s 
failure to take additional steps to give 
notice of a tax deed sale when a notice 
is returned undelivered. Likewise 
tax deed purchasers must be ready 
to prove that the clerk had no knowl- 
edge of unique circumstances about 
the property owner that may have 
mandated special efforts beyond the 
statutory notice scheme. Otherwise 
tax deed purchases may have a very 
difficult time hanging on to tax deed 
property whenever owners come to 
court to challenge the sufficiency of 
notices they never received.Q) 


! Jones v. Flowers, 547 U.S. 220 (2006); 
Vosilla v. Rosado, 944 So. 2d 289 (Fla. 2006). 

2 Under Fia. Star. §197.502(4), the tax 
collector, is required “to: . . . deliver to the 
clerk of the circuit court a statement... 
stating that the following persons are to 
be notified prior to the sale of the prop- 
erty: (a) [alny legal titleholder of record if 
the address of the owner appears on the 
record of conveyance of lands to the owner. 
However, if the legal titleholder of record 
is the same person to whom the property 


owner was assessed on the tax roll for the 
year in which the property was assessed, 
then the notice may only be mailed to 
the address of the legal titleholder as it 
appears on the latest assessment roll; . . . 
(e) [alny mortgagee of record if an address 
appears on a recorded mortgage.” The tax 
collector is permitted to contract with a 
title company to obtain the information 
necessary for the tax collector to prepare 
the required statement identifying person 
entitled to notice of the tax deed sale. FLA. 
Star. §197.502(5)(a). 

3 Star. §197.502(4). 

‘If the legal titleholder of record and 
the taxpayer listed on the assessment roll 
are the same person, the clerk may only 
send notice to the addresses listed on the 
assessment roll. 

5 Fra. Strat. §197.502(4). 

Fra. Stat. §197.522(1)(a). 

* Hutchinson Island Realty v. Babcock 
Ventures, Inc., 867 So. 2d 528, 529-230 (Fla. 
4th D.C.A. 2004) (names of taxpayer and 
mortgagee spelled wrong, and notice sent 
to old address); Kidder v. Circelli, 821 So. 
2d 1106, 1107 (Fla. 5th D.C.A. 2002) (a di- 
vided court rejected the argument that the 
clerk had a duty to search for the property 
owner when the return receipt showed “no 
such number.”); Eurofund Forty-Six, Ltd. v. 
Terry, 755 So. 2d 835. (Fla. 5th D.C.A. 2000) 
(tax collector failed to update taxpayer's 
address in assessment roll); Alwani v. 
Slocum, 540 So. 2d 908, 909 (Fla. 2d D.C.A. 
1989) (tax collector and clerk failed to 
update property owner’s address). 

8 Bozeman v. Higginbotham, 923 So. 2d 
535, 536 (Fla. 1st D.C.A. 2006) (tax deed 
sale upheld even where “notice returned, 
stamped Return to Sender Attempted Not 
Known”); Hutchinson Island Realty, Inc. v. 
Babcock Ventures, Inc., 867 So. 2d 528, 530 
(Fla. 5th D.C.A. 2004) (notice returned to 
the clerk undeliverable); Saggese v. Dept. of 
Rev., 770 So. 2d 1244, 1245 (Fla. 4th D.C.A. 
2000) (notice returned “undeliverable as 
addressed”); Bailey v. Folks, 182 So. 2d 477, 
479 (Fla. 1st D.C.A. 1966) (notice returned 
marked “undeliverable”). 

® Mullane v. Central Hanover Bank & Trust 
Co., 339 US. 306, 314 (1950); Mennonite Bd. 
of Missions v.Adams, 462 U.S. 791, 797 (1983) 
(due process protection is extended to mort- 
gagees when a tax agency seeks to cancel a 
mortgage lien in a tax deed sale). 

10 Jones v. Flowers, 547 U.S. 220 (2006). 

12 Id. at 1714. 

13 Td. 

4 Td. at 1714. The Florida Supreme Court 
referred to and rejected similar arguments 
in Dawson v. Saada, 608 So. 2d 806 (Fla. 
1992), and again in Vosilla v. Rosada, 942 
So. 2d 289 (Fla. 2006). 

'S For example, “[W]hen prompt return 
of an initial mailing makes clear that the 
original effort at notice has failed, the 
party charged with notice must make rea- 
sonable efforts to learn the correct address 
before constructive notice will be deemed 
sufficient.” Plemons v. Gale, 396 F.3d 569, 
576 (4th Cir. 2005). See also, Karkoukli’s, 
Inc. v. Dohany, 409 F.3d 279, 285 (6th Cir. 
2005) (due process satisfied where, after 


return of mailed notice, government made 
significant efforts to ascertain a valid ad- 
dress by searching the phone book and the 
Internet); Small v. United States, 136 F.3d 
1334, 1338 n.3 (D.C. Cir. 1998) (checking 
telephone listings); United States v. Rodg- 
ers, 108 F.3d 1247, 1252 (10th Cir. 1997) 
(telephone and utility company listings); 
Foehl v. United States, 238 F.3d 474, 480 
(3d Cir. 2001) (after return of mailed notice, 
government should have obtained correct 
address from “obvious sources” including 
the driver’s license bureau). 

'6 Delta Property Management, Inc. v. Pro- 
file Investments, Inc., 875 So. 2d at 488. 

" Patricia Weingartnen Associates, Inc. 
v. Jocalbro, Inc., 932 So. 2d 587 (Fla. 5th 
D.C.A. 2006) (reversed decision upholding 
tax deed sale to determine whether notice 
had been returned undeliverable to clerk, 
and if so whether clerk had taken addi- 
tional reasonable steps to notify property 
owners of sale); accord Patricia Weingart- 
nen Associates, Inc. v. Taylor, 936 So. 2d 772 
(Fla. 5th D.C.A. 2006); Profile Investments, 
Inc. v. Delta Property Management, Inc., 
et al., Case No. 00-7788 CA, Circuit Court 
for Duval County, Florida (summary judg- 
ment, finding that clerk was required to 
take additional steps after certified mail 
notice of sale returned undeliverable); 
Camelot Condominium Owners Associa- 
tion, Inc. v. Luke Investments, Inc., et al., 
Case No. 06-9178 Circuit Court, Pinellas 
County, Florida (summary judgment hold- 
ing that notice by certified mail of tax deed 
sale of timeshare project must be sent 
to each individual timeshare unit owner 
under Star. §192.037(a)). 

'8 Vosilla v. Rosado, 944 So. 2d at 292. 

Td. 

20 Td. 

21 Td. at 293. The trial court had relied on 
the prior decisions of Eurofund Forty-Six 
Ltd. v. Terry, 755 So. 2d 835 (Fla. 5th D.C.A. 
2000) (tax collector had failed to update 
taxpayer’s address on assessment role); 
accord Alwani v. Slocum, 540 So. 2d 908 
(Fla. 2d D.C.A. 1989). 

22 Vosilla v. Rosado, 944 So. 2d at 299- 
300. 

23 Td. 
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lorida is the leader in mediation in the U.S. with its strict ethical standards, the Florida mediator certification 

process, and recent legislation improving confidentiality standards. In fact, in 1995, over 75,000 court-connected 

cases were mediated’ and by 2001 this number increased to well over 100,000 cases.” In addition, attorneys in- 

creasingly request mediation before a court has a chance to order one, meaning before and after a lawsuit has 
been filed,* showing mediation’s acceptance and popularity among judges, attorneys, and clients.‘ Consequently, Florida 
courts have developed an extensive body of case law addressing issues regarding settlement agreements, access to courts, 
and confidentiality. It is this latter topic which shall be discussed further in this article. Initially, I will describe statute and 
case law which comprises Florida’s mediation laws on confidentiality up to the fall of 2004. Subsequently, I will discuss what 
led to Florida’s reformation of its confidentiality statutes in 2004, including the creation of the Mediation Confidentiality 
and Privilege Act (MCPA). Finally, I will describe this new MCPA law and any possible resulting consequences. 


Confidentiality 

The success of mediation rests on the mediator’s neutrality and confidentiality, allowing parties to share information, 
solve problems, build trust, and essentially decide whether to resolve the dispute, without fear of subsequent negative 
repercussions arising from honest, candid statements shared during the mediation process. 

“One of the fundamental axioms of mediation is the importance of confidentiality. It is deemed necessary to foster the 
neutrality of the mediator and es- 
sential if parties are to participate 
fully in the process.” “The assur- 
ance of confidentiality is essential 
to the integrity and success of the 
[clourt’s mediation program, and 
that confidentiality encourages 
candor between the parties and 
on the part of the mediator, and 
confidentiality serves to protect 
the mediation program from being 
used as a discovery tool for creative 
attorneys.”® 


In order for the mediation to have a 
chance at reaching a settlement, there 
are generally two prerequisites: first, 
the parties must have faith in the me- 
diation’s neutrality and, second, they 
must trust in the confidentiality of the 
process. As a fundamental element of 
the mediation process, confidentiality 
has been a hotly debated topic in the 
courts and among academia.’ 


Florida also felt the debate’s 
repercussions and responded by 
greatly broadening its narrow 
confidentiality protection for me- 
diation. 


Florida Statutory 
Confidentiality Protection, 
Pre-2004 
Confidentiality privileges in 

...Florida are statute based and, 
prior to 2004, created a very nar- 
row approach.’ Ch. 44 contains 
the most significant Florida legis- 
lation on mediation, providing the 
basic governing principles. Ch. 44 
»"“defines mediation as “a process 

whereby a ... mediator acts to 

encourage and facilitate the reso- 

lution of a dispute between two 
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or more parties.” In order to invoke 
court-ordered mediation, one party 
requests mediation and the court, in 
most civil cases, is obligated to order 
the parties to mediation."” 

The confidentiality privilege, extend- 
ing only to the parties involved, left 
the mediator exposed. Although the 
mediator could invoke this privilege 
on behalf of the parties (similar to the 
attorney-client privilege), the media- 
tor could not invoke it for himself or 
herself.'! On the other hand, Florida’s 
Supreme Court certified mediators, 
governed by the Florida Rules for Cer- 
tified and Court-Appointed Mediators, 
fell under a specific duty of confiden- 
tiality. The statutes granted Florida 
courts wide discretion to enforce a 
confidentiality privilege, so long as 
the court-ordered mediation was con- 
ducted in accordance with the rules,'” 
and these rules explicitly subjected a 
mediator to removal should he or she 
breach confidentiality.'* 

Therefore, an obvious inconsistency 
existed. The statutory privilege for 
court-ordered mediation prevented 
anyone from disclosing communica- 
tions made during the mediation. 
The rules prevented disclosure unless 
“obligated by law.” To add further con- 
fusion, Florida had a law that required 
mandatory reporting of child, elderly, 
and individuals with disabilities abuse 
and/or neglect,'* which most court-ap- 
pointed mediators interpreted as re- 
quiring them to breach confidentiality 
in such situations. 

In 1991, the Fifth District addressed 
this tension between the need for con- 
fidentiality and the public policy need 
for revealing abuse without giving any 
real guidance. In C.R. v. E., 573 So. 2d 
1088 (Fla. 5th DCA 1991), a parent 
alleged that a Catholic priest fondled 
her minor daughter, and, although the 
parties agreed to submit their dispute 
to mediation/arbitration under the 
Christian Conciliation Services of 
Central Florida (CCS) forum, which 
contained a confidentiality provision, 
the parents viewed the confidential- 
ity agreement as null and void.’ The 
church quickly and successfully sought 
a temporary injunction to prevent the 
parents from breaching this provi- 
sion.'° However, the dissent in the 
appellate decision strongly argued 


that, as a matter of public policy, the 
confidentiality agreement was instead 
void due to the criminal nature of the 
priest’s act.'’ Evidently, the tension 
over confidentiality’s scope remained. 

These rules, statutes, and case law 
leave some mediation communications 
exposed and without confidentiality 
protection, creating an open gap in 
which the increasingly used voluntary 
mediations resided. Prior to 2004, 
these voluntary, noncourt-connected 
mediations only benefited from confi- 
dentiality protection if an explicit con- 
fidentiality agreement existed between 
the mediation participants. 

“Florida judges have recognized 
the importance of confidentiality to 
mediation and have enforced me- 
diation confidentiality agreements 
and privileges,” also sanctioning those 
who fail to honor such agreements."* 
In one example, the trial court held 
that a plaintiff and her attorney vio- 
lated their mediation report by wilfully 
breaching its confidentiality provision 
when they revealed the defending 
bank’s settlement offer.'* The appellate 
court affirmed, stating that to allow 
such behavior to continue without 
sanctioning would have a “chilling 
effect upon the mediation process.””” 
Therefore, although confidentiality 
protection could exist with such an 
agreement, it was not automatic such 
as that which the court-appointed 
mediations enjoyed. 

As is evident from above, given the 
many variables, prior to 2004, it was 
unclear to what extent the privilege 
applied and when it could be asserted. 
The more substantive rules protected 
only court-connected mediations and 
any confidentiality privileges, whether 
court-connected or not, were held 
by the parties, leaving the mediator 
without any firm privilege. One author, 
recognizing this disaccord, clearly 
stated, “The legislature would do well 
to clarify the confidentiality privilege 
with careful attention to the experi- 
ences and concerns of the mediators, 
attorneys, judges, and parties.” An- 
other author described the issue as 
follows: 

Presently [2003], all statutory coverage of 
mediation is limited to court-ordered media- 
tion. The statute does not cover pre-suit and 


voluntary mediation disputes, and they do 
not fall under the protection of the confiden- 
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tiality privilege. A contractual agreement 
does provide some measure of protection, 
but it pales in comparison to Florida’s 
statutory privilege, which approaches an 
absolute immunity for participants.” 
The Florida Legislature heard 
these calls and, in 2004, revamped its 
mediation confidentiality protections. 
Moreover, such stirrings for change 
actually were heard as early as 2002. 


The Current Statutory Situation 

“In State v. Trull, a circuit court re- 
spectfully suggested ‘the Legislature 
review the wisdom of extending confi- 
dentiality to noncourt-ordered media- 
tion conducted by certified mediators 
who are subject to the Florida Rules for 
Certified and Court-Appointed Media- 
tors.”*’ In 2002, the Senate Judiciary 
Committee unanimously approved 
SB 1226, which subsequently moved 
through the Children and Families 
Committee before dying in the House 
Council for Smarter Government. This 
family law bill affected mediation con- 
fidentiality, creating a firm confidenti- 
ality privilege encompassing both the 
presuit and voluntary mediations for 
family mediations, with the intention 
of extending it to all civil cases. 

Prior to the Senate’s attempt in 
2001, the National Conference of Com- 
missioners on Uniform State Laws 
collaborated the most simple, common, 
and predictable mediation rules among 
the 50 states to form the Uniform 
Mediation Act (UMA).”* To date, nine 
states have completely adopted the 
act with at least three others review- 
ing it.” However, Florida, despite its 
national leader status in mediation 
(or because of it), was not one of those 
states since Florida already had such 
extensive and substantive mediation 
guidelines, controls, and flexibility that 
it feared adopting the UMA would ac- 
tually lessen the protection it already 
gave. 

Despite Florida’s confidence in its 
own mediation rules, Florida’s con- 
fidentiality protection was actually 
weaker. The UMA would create an 
express confidentiality privilege for all 
participants, including the mediator, 
for every form of mediation which the 
proposal of SB 1226 attempted to rem- 
edy. The myriad of court options and 
procedures in 2002 for family law cases 
that lacked conformity also motivated 
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Florida, which sought initially to pro- 
vide some conformity for family court 
proceedings and alternative dispute 
procedures, such as mediation. The 
House report relating to the match- 
ing HB 1455 justifies this by stating, 
“With the increasing volume of family 
law cases and unrepresented litigants, 
more attention is being focused on 
the creation and implementation of 
alternative dispute resolution options 
that are less adversarial than the court 
process.” Although SB 1226 failed in 
the Florida House of Representatives 
in 2002, the Florida Legislature made 
up for this later in 2004. 

Effective July 1, 2004, Florida 
enacted MCPA,”’ which was passed 
unanimously, without debate.”* Under 
this new MCPA all mediations, includ- 
ing both court-ordered and noncourt- 
connected mediations, are granted 
confidentiality protections under Ch. 
44. It makes all mediation communi- 
cations confidential and al/ mediation 
participants, including the mediator, 
unable to disclose confidential com- 
munications (with a few public policy 
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exceptions). In effect, the Florida Leg- 
islature managed to finally harmonize 
mediation confidentiality. 

This harmonization extended the 
confidentiality protection and also cre- 
ated judicial immunity for arbitrators 
and mediators, with the clarification 
that it only applies to noncourt-ordered 
mediations when the “liability arises 
from the performance of the mediator’s 
duties while acting in the scope of the 
mediation function.””’ It does grant one 
straight forward public policy excep- 
tion: The mediator does not benefit 
from this immunity should the media- 
tor act in “bad faith or with malicious 
purpose, or in a manner exhibiting 
wanton and wilful disregard of human 
rights, safety, or property.”’° 

Ultimately, every mediation com- 
munication is now protected, with 
five explicit public policy exceptions. 
These exceptions reflect the Fifth 
District’s dissenting opinion in C.R. v. 
E., which specifically argued that not 
every communication should receive 
protection. The five exceptions are 
1) if confidentiality is waived by the 
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parties; 2) if the communication is 
“wilfully used to plan a crime, commit 
or attempt to commit a crime, conceal 
ongoing criminal activity, or threaten 
violence;” 3) statutorily-mandated 
reporting of either child abuse/neglect 
or abuse, neglect, or exploitation of 
elderly/vulnerable persons, but the 
participant can only disclose such in- 
formation to the appropriate agency; 
4) if one of the parties seeks rescission 
of a mediated settlement agreement, 
under ordinary contract law;*! and 5) 
to prove professional misconduct or 
malpractice alleged to have occurred 
during mediation. 

Otherwise the MCPA specifically 
covers all other communications and 
mediations, allowing for individual 
cases to chose to opt out should the vol- 
untary mediation parties decide not to 
follow the new act. This opt-out option 
was to “ensure the greatest amount 
of freedom for mediation parties to 
structure the mediation process.” 

The House of Representative’s staff 
analysis provides insight into the leg- 
islative intent behind the MCPA. “The 
purpose of the bill is to provide uni- 
formity and predictability as to which 
mediation communications will be con- 
fidential.”** The intent was to finally 
delete inconsistent provisions found 
in the old mediation act and to clearly 
define when mediation begins and 
ends, whether court-connected or not, 
in order to clarify even further which 
communications it protects.** Now that 
the legislature has successfully man- 
aged to harmonize confidentiality for 
all mediation, it is unclear what impact 
this will have on an already extremely 
active ADR state. 


Consequences: The Impact 
on Florida 

The question is: How much has truly 
changed? 

Clearly, the most important impact 
this new rule has is on the further 
encouragement and freedom voluntary 
and presuit mediations enjoy. Parties 
which fear revelation of mediation com- 
munications will not fully participate 
in any settlement negotiations. The 
MPCA erases, for the most part, such 
fears and further encourages parties 
to openly and frankly participate. 

Now parties and mediators alike can 


~ 


rest assured that instead of choosing to 
opt in for this protection via an agree- 
ment, it already exists! Although the 
parties may yet choose to opt out, fail- 
ing to take such an initiative results in 
automatic coverage. Subject to the par- 
ties’ will, the mediator can rest assured 
that a court won’t require his or her 
disclosure. The true impact, however, 
remains to be seen. Parties often rely 
on their attorneys’ counsel who likely 
will advise them against selecting such 
an opt-out option. In fact, the parties 
likely will not know such an option ex- 
ists and instead will feel comfortable 
knowing that their freedom to negoti- 
ate is securely protected. 

The bill will also further curb con- 
fidentiality violations and not simply 
in the nonvoluntary setting, but in the 
voluntary as well. The MCPA provides 
equitable relief, attorneys’ fees, and 
mediator’s fees should a party breach 
confidentiality. This enforcement will 
strengthen voluntary and pre-suit me- 
diations and support their continued 
growth in Florida. Most importantly, as 
parties and mediators grow confident 


in using mediations, with this new pro- 
tection harmonization, court dockets 
should benefit, with fewer suits being 
filed. 

However, the Florida Legislature 
missed an important element: the 
settlement agreement. Instead of 
granting this document, often a direct 
product of the mediation itself, confi- 
dentiality protection, the parties must 
still actively agree that such protection 
extends to the settlement agreement. 
Therefore, the burden remains with 
the parties and their attorneys to ad- 
equately protect themselves. Although 
I herald Florida’s ability to remain one 
step ahead of the other states, this 
is one area that remains without an 
automatic protection. 

Another possible downside is the 
lack of criminal standards or clearer 
definitions for the stipulated public 
policy exemptions. When is it “child” or 
“elderly” abuse and at what point does 
the mediator break confidentiality (7.e. 
when he or she merely suspects abuse 
or knows)? How does the mediator 
determine that an act is rising to the 


level of planning “a crime, [to] commit 
or attempt to commit a crime, conceal 
ongoing criminal activity, or threaten 
violence.” These public exemptions are 
obviously necessary for public policy 
concerns; however, they remain too 
vague to assist the mediator. 

A final downside is the increased 
mediator malpractice liability which 
stricter rules will inevitably create. 
Mediators, subject to stricter con- 
fidentiality rules (especially those 
participating in voluntary and presuit 
mediations) may find malpractice suits 
on the increase. This in turn could jeop- 
ardize malpractice insurance rates, 
of which the medical field is acutely 
aware. 

Despite these possible negative ef- 
fects, overall, the consequences that 
will arise are further growth in presuit 
and voluntary mediations and are, 
thus, extremely positive. From a public 
policy perspective, granting further 
protection and freedom for parties to 
find less litigious methods to resolve 
their disputes is extremely beneficial. 
Mediators can finally feel confident in 
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what they must protect, and even those 
outside the nonvoluntary system can 
benefit from this predictability (aside 
from any confusion which may arise 
from the public policy exemptions). As 
a result, court dockets can benefit, liti- 
gation costs can go down, and Florida 
will maintain its leadership position 
in cutting-edge alternative dispute 
resolution. 


Conclusion 

Since the recent mediation statutory 
revisions in response to the obvious 
gaps, insufficient time has passed for 
new case law to further define, test, 
try, and interpret this new MCPA. It 
will be interesting for practitioners, 
mediators, and other jurisdictions to 
closely watch how successful such a 
pro-mediation/confidentiality environ- 
ment becomes. 

Florida again manages to assert it- 
self as a leader by elaborately strength- 
ening its confidentiality protections. 
Although at least two other states 
also provide extensive mediation sup- 
port,® Florida has always been in the 
forefront. As such, it is an interesting 
case study of an example of a leading 
mediation jurisdiction which has suc- 
cessfully intertwined ADR/mediation 
permanently into its court system 
through the court-mandated me- 
diations. It has further strengthened 
this program by protecting the entire 
mediation process with strong confi- 
dentiality rules. Originally a narrow 
confidentiality protection state, Florida 
has now grown into a broad protection 
jurisdiction, providing a sort of haven 
for mediators, attorneys, and the gen- 
eral public seeking a more cost-effec- 
tive and private avenue for resolving 
their disputes. 

Despite this haven, mediators may 
still suffer as courts must continue to 
define the thresholds in connection 
to the public policy exemptions, and 
the increased liability imposed on 
mediators will likely result in higher 
malpractice suit rates. Parties should 
also remain alert to the lack of auto- 
matic protection given their settlement 
agreements. However, Florida is mov- 
ing in the right direction and providing 
greater predictability through the con- 
fidentiality protection harmonization 
for nonvoluntary, presuit, and volun- 


tary mediations (i.e., all mediations). 

One author wrote, prior to Florida’s 
new MCPA enactment, “Florida did not 
become a leader in the ADR movement 
by remaining content with the status 
quo.”** Confidentiality remains the 
cornerstone for the successful promo- 
tion of ADR, especially mediation. Ap- 
parently, Florida again took the lead. 
“The extent of confidentiality should 
be clarified, and the courts should 
continue their role in maintaining the 
shield of confidentiality.” Florida fol- 
lowed this advice and what remains 
to be seen is whether the courts will 
continue to provide that shield. “Now, 
with the Mediation and Confidentiality 
and Privilege Act, mediation confiden- 
tiality can truly be said to have come 
into its own.”*O) 
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“In theory, there is no difference between theory and practice. But, in practice, there is.” 
— Jan L. A. van de Snepscheut/Yogi Berra 


he Florida Administrative 
Procedure Act (APA), F.S. 
Ch.120, to an almost ex- 
clusive extent, contains the 
procedures by which Florida govern- 
ment agency “actions” are formulated 
and can be challenged and litigated. 
While the APA itself does not contain 
any statement of the law’s purpose or 
legislative intent, one major purpose 
has generally been described as an 
“expansion of public access to the 
activities of governmental agencies.”' 
That is the theory. Within the APA 
resides a multitude of approaches 
to such challenges, and in some in- 
stances multiple remedies may be 
available. That is the practice. 

Since its enactment in 1974 in 
its “modern” form, there have been 
periodic adjustments to the APA by 
the Florida courts and the legislature 
as to how much public access there 
should be. In theory, agency action 
that impacts substantial interests 
should be subject to some level of in- 
dependent review. In practice, having 
every single step a Florida govern- 
ment agency takes be made subject to 
an APA challenge by anybody would 
be too time consuming, and both the 
legislature” and the courts® have ad- 
justed the reach of the APA. What has 
evolved is a set of remedies that are in 
some instances fairly generic and in 
others very specialized. The purpose 
here is to briefly explain what these 
remedies are designed to accomplish 
relative to agency action. 

The basic APA procedures and rem- 
edies applicable to agency actions are 
shown in the matrix on the next page. 
Referring to the matrix headings, 
the “remedy” is the agency action to 


be challenged or requested, the “au- 
thority” and “grounds” are the bases 
to request the remedy, the “petition 
contents” are both the statutory and 
Uniform Rules of Procedure pleading 
requirements, and the “type of hear- 
ing” is formal or informal. Attorneys’ 
fees may also be available. 


Rule-making and Rule 
Challenges 

Agency rules are the backbone of 
the APA, and, therefore, the backbone 
of state agency action in Florida. 
The meaning of a “rule” includes 
“each agency statement of general 
applicability that implements, inter- 
prets, or prescribes law or policy or 
describes the procedure or practice 
requirements of an agency.”* Once 
upon a time, agencies were broadly 
authorized to conduct business using 
incipient policy, or unwritten rules, 
but not any more.* Today, rule-making 
is “not a matter of agency discretion” 
and it is presumed to be feasible and 
practicable.® 

Rules come into existence in several 
ways. Agencies may initiate rule-mak- 
ing of their own accord or in response 
to a legislative pronouncement requir- 
ing rule-making,’ interested persons 
may request that agencies initiate 
rule-making,’ or interested persons can 
challenge an unadopted agency state- 
ment defined as a rule spurs an agency 
to initiate rule-making.° 

Existing rules, proposed rules, 
emergency rules, and unadopted 
agency statements defined as rules 
are all subject to APA challenges. 
Section 120.56 is entitled “Challenges 
to rules” and contains the “general 
procedures for challenging the valid- 
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ity of a rule or a proposed rule” as well 
as specific provisions for challenges 
to existing, proposed, emergency, and 
unadopted rules. For discussion pur- 
poses herein, “rule challenge” encom- 
passes any of these four categories, 
unless otherwise specified. 

A rule challenge petition “must 
state with particularity the provisions 
alleged to be invalid with sufficient 
explanation of the facts or grounds 
for the alleged invalidity and facts 
sufficient to show that the person 
challenging a rule is substantially 
affected by it, or that the person chal- 
lenging a proposed rule would be 
substantially affected by it.”!° For a 
proposed rule, the petitioner has the 
burden of “going forward.” Then, the 
agency has the burden to prove by a 
preponderance of the evidence that 
the proposed rule is not invalid.'! For 
an existing rule, the petitioner has 
the burden of persuasion by the pre- 
ponderance standard." In a challenge 
to an agency statement defined as a 
rule, “the petition shall include the 
text of the statement or a description 
of the statement and shall state with 
particularity facts sufficient to show 
that the statement constitutes a rule 
under s. 120.52 and that the agency 
has not adopted the statement by the 
rulemaking procedure provided by s. 
120.54.”!8 

All rule challenges are filed at the 
Division of Administrative Hear- 
ings (DOAH) and are assigned to 
an administrative law judge (ALJ) 
for a formal evidentiary hearing. A 
hearing is essentially a nonjury trial. 
Following the hearing, the ALJ will 
issue the final order, which may be 
appealed to the appropriate district 


Remedy 


Authority 


Grounds 


Petition Contents 


Hearing 
Type 


Attorneys’ Fees’ 


Existing Rule 
Challenge 


120.56(1), 
(3) 


120.52(8) 
120.536 
120.54 


120.54(5)(b)(4) 
Rule 28-106.201 


Formal 


120.595(3) 


Proposed Rule 
Challenge 


120.56(1), 
(2) 


120.52(8) 
120.536 
120.54 


120.54(5)(b)(4) 
Rule 28-106.201 


Formal 


120.595(2) 


Emergency Rule 
Challenge 


120.56(1), 
(5) 


120.54(4) 
120.52(8) 
120.536 
120.54 


120.54(5)(b)(4) 
Rule 28-106.201 


Formal 


120.595(3)° 


Petition to 
Initiate Rule- 
making 


120.54(7) 


120.54(7) 


Rule 28-103.006 


120.595(2) or (3) 
or (4)° 


Draw Out 
Proceeding 


120.54(3) 


120.54(3)(c) 


120.545(b)(4) 


Unadopted Rule 
Challenge 


120.56(4) 


120.54(1) 


120.54(5)(b)(4), 
Rule 28-106.201 


120.595(4) 


Challenge to 
Decision Based 
on Unadopted 
Rule 


120.569, 
120.57(1)(e) 


120.54(1) 
120.57(1)(e) 


120.54(5)(b)(4), 
Rule 28-106.201 


120.57(1)(e)(3), 


Challenge to 
Decision on 
Disputed Facts 


120.569, 
120.57(1) 


120.57(1) 


120.54(5)(b)(4), 
Rule 28-106.201 


Formal 


120.595(1), 
120.569(2)(e) 


Challenge to 
Decision — No 
Disputed Facts 


120.569, 
120.57(2) 


120.57(2) 


120.54(5)(b)(4), 
Rule 28-106.301 


Informal 


Challenge to 
Decision re 
Disciplinary or 
Enforcement 
Action 


120.60, 
120.569, 
120.57 


120.60 
120.569 
120.57 


120.54(5)(b)(4), 
Rule 28-106.2015 


Formal 


120.595(1) 


Bid Protest 


120.569, 
120.57(3) 


120.57(3) 


120.54(5)(b)(4), 
Rule 28-110 


Either 


Declaratory 
Statement 


120.565 


120.565 
Rule 28-105 


120.565, Rule 28- 
105 


Informal, 
if any 


Petition for 
Variance/ Waiver 


120.542 


120.542 
Rule 28-104 


120.542, Rule 28- 
104 


Either’ 


120.595(1)° 


Appeal 


120.68 


120.68 
Rule 9.030, 
FRAP 


120.595(5) 


Mediation 


120.573 


120.573 


' Sections 57.105 and 57.111 may also apply. 
* If petition is denied, challenge may lie to existing, proposed, or unadopted rule. 
3 Attorneys’ fees provisions apply in subsequent challenge to existing, proposed, or unadopted rule. 
* After agency decision, hearing process would begin as a challenge to a decision under 120.569 and 120.57(1) or (2). 
° Attorneys’ fees provision applies if agency decision is challenged through formal hearing process. 


° See H.B. 7183, §11. 
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court of appeal. Generally, a rule 
can be challenged on three basic 
grounds, or any combination thereof: 
procedural errors, lack of authority, 
and substantive deficiencies. These 
grounds collectively are referred to as 
“invalid exercises of delegated legisla- 
tive authority.” 

¢ Procedural Errors — The allega- 
tion is that the agency has materially 
failed to follow the applicable rule- 
making procedures or requirements. 
In terms of procedure, §120.54 con- 
tains provisions for rule-making for 
all types of rules. Either an agency, 
a person regulated by an agency, or 
a person with a substantial interest 
in an agency rule may initate the 
rule-making process.'* Once begun, 
there are timetables and notice re- 
quirements that agencies must keep 
or else run the risk of having the rule 
be invalidated.'° However, once a rule 
has been adopted and the time to chal- 
lenge the proposed rule has passed, 
persons with notice have waived the 
right to later raise procedural defi- 
ciencies. 

e Lack of Authority — Section 
120.536 contains limitations on 
agency authority to create rules: “An 
agency may adopt only rules that 
implement or interpret the specific 
powers and duties granted by the 
enabling statute.” Where once agen- 
cies were free to enact rules under a 
general grant of authority to make 
rules as long as the rules were ratio- 
nally related to the legislation being 
implemented, today if an agency has 
acted to create a rule without a specific 
grant of rule-making authority: “The 
Administrative Procedures Committee 
or any substantially affected person 
may petition an agency to repeal 
any rule, or portion thereof, because 
it exceeds the rulemaking authority 
permitted by this section.” Very often, 
legislation is necessary to cure viola- 
tions of rule-making authority. 

¢ Substantive Deficiencies — Rule 
challenges based upon what a rule 
actually says are by and large brought 
for one or more of the following rea- 
sons: The rule contradicts the statute 
being implemented; the rule is vague, 
illogical, or irrational; or less costly 
alternatives to the rule exist.'’ How a 
rule is interpreted and applied by an 


agency can also factor in to the chal- 
lenge of an existing rule. Further, as 
discussed more fully below, an agency 
rule can be challenged in conjunction 
with a challenge to the agency deci- 
sion or order where that rule was ap- 
plied. 


Order Challenges 

By far, the most common type of 
APA procedure is the request for a 
hearing to contest an agency decision, 
or “order,” relative to a particular 
application, license, permit, etc. An 
agency will provide notice of the 
intended decision to substantially 
affected persons, and such notice 
must contain a statement of the right 
to challenge the intended decision. 
Unless challenged, the preliminary 
agency decision becomes final 21 days 
from the point of notice to persons 
with standing to contest the action. 

The APA contemplates three basic 
types of hearings to contest agency 
decisions: formal, informal, and bid 
protests. Section 120.569 contains 
provisions applicable to all three types 
of hearings. Section 120.57(1) contains 
additional procedures for hearings 
that involve disputed issues of mate- 
rial fact, or formal hearings. Section 
120.57(2) applies to hearings without 
material factual disputes, or informal 
hearings. Section 120.57(3) applies to 
contract solicitation or award protests, 
both formal and informal. 

Petitions for hearings to contest 
agency decisions must contain specific 
information required by statute and 
the Uniform Rules of Procedure.'* All 
such petitions requesting hearings 
are filed with the agency, and those 
requests that contain material fact 
disputes are referred to DOAH, while 
those that do not are heard by agency 
personnel assigned as hearing officers. 
A petition heard at DOAH is assigned 
to an ALJ who issues a recommended 
order at the conclusion of the hear- 
ing. The case is then returned to the 
agency for entry of a final order. Hear- 
ing officers also issue recommended 
orders and the agency head typically 
issues the final order. All final orders 
are subject to appeal to district courts 
of appeal.’® 

Formal and informal hearings are 
conducted de novo, which results 
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in agency action being formulated 
through the hearings, rather than 
simply being reviewed. Like rule 
challenges, a formal hearing at DOAH 
before an ALJ is essentially a non- 
jury trial. Evidence is offered and the 
factual findings of an ALJ are based 
upon the record. Informal hearings 
vary somewhat by agency, but gener- 
ally are not “informal” in the normal 
sense of the word. “Informal” refers to 
material facts not being in dispute, so 
there is usually no evidence offered 
other than what is already in the 
record via admission or stipulation. 
Rather than a trial-like proceeding, 
the parties make presentations simi- 
lar to oral arguments on appeal. If a 
material fact dispute arises during an 
informal hearing, the case should be 
referred by the agency to DOAH for 
formal hearing. 

As mentioned previously, agency 
decisions and an agency rule which 
supplied the criteria for the decision 
can be challenged at the same time. 
In such a situation, the petition chal- 
lenging the decision is filed with the 
agency and the rule challenge is filed 
with DOAH. Once the agency refers 
the challenged decision to DOAH, the 
cases may then be consolidated for 
hearing upon motion or by the ALJ 
sua sponte. Post hearing, the ALJ is- 
sues a recommended order in the case 
challenging the decision itself and a 
final order in the case challenging the 
rule. A party can also challenge an 
unadopted rule along with an agency 
decision in the same fashion. 

Bid protests to challenge agencies’ 
awards of contracts are somewhat 
unique in that hearings are for the 
purpose of reviewing the agency 
decision rather than formulating the 
decision, and different standards of 
review apply for situations in which 
the agency opts to reject all bids or 
proposals versus selecting one. Bid 
protests can be formal or informal. 
Bid specifications can be challenged 
only before submission of actual bids 
or proposals, and specification defi- 
ciencies cannot be raised within a bid 
protest. 


Other Remedies 
The APA has codified other av- 
enues of relief that persons affected 


Bs 


by agency action can seek declara- 
tory statement, variance or waiver, 
and appeal. These remedies are, for 
the most part, designed to avoid the 
need for formal or informal hearing. 
Declaratory statements represent 
a cross between a legal opinion and 
a declaratory judgment. Variances 
and waivers apply to an agency’s ap- 
plication of rules and allow greater 
flexibility. 

¢ Draw Out Proceedings — During 
rule-making pursuant to F‘S. §120.54, 
a person can assert that his or her 
substantial interests will be affected 
by rule-making and has the oppor- 
tunity to affirmatively demonstrate 
to the agency that the rule-making 
process will not provide adequate 
protection for those interests.”° If the 
agency finds that the rule-making 
process will not be adequate to protect 
those interests, the agency can “con- 
vene a separate proceeding under the 
provisions of ss. 120.569 and 120.57.”"! 
Following this hearing, rule-making 
resumes. 

¢ Declaratory Statements — FS. 
§120.565 states that a person with 
standing may ask an agency for an 
“opinion” as to the applicability of 
statute, rule, or order to the person’s 
particular circumstances. F.A.C. Rule 
28-105 contains the petition content 
requirements for initiating such an 
action. The declaratory statement is 
an odd remedy in that it is essentially 
“a means for resolving a controversy 
or answering questions or doubts con- 
cerning the applicability of statutory 
provisions, rules, or orders over which 
the agency has authority.”” It should 
be noted that “[a] declaratory state- 
ment is not the appropriate means for 
determining the conduct of another 
person.””* 

Rather than just state an opinion, 
though, an agency may actually have 
an informal hearing and allow other 
parties to participate. Once concluded, 
the actual declaratory statement is 
final agency action and may, there- 
fore, be appealed. Thus, this remedy 
presents the unique opportunity to 
ask an agency for a guidance opinion, 
argue for a particular outcome, and 
then appeal to a higher authority if 
that outcome is not achieved. 
¢ Variance and Waiver — FS. 


§120.542 contains the process applica- 
ble to requesting a variance or waiver 
of an agency rule, and F.A.C. Rule 
28-104 contains additional procedural 
requirements. A variance or waiver 
must be granted when the petitioner 
proves that strict application ofa rule 
will result in a substantial hardship 
or violate principles of fairness, and 
the purpose of the underlying statute 
will still be met.”* Agencies have no 


authority to waive or vary statu- 
tory requirements, though. Section 
120.542 contains the requirement for 
a variance or waiver request. Agen- 
cies must act on a request within 90 
days, and a request not ruled upon in 
that time frame is deemed granted. 
Whether the agency opts to grant 
or deny the request, the decision is 
subject to challenge by persons with 
standing in either a formal or infor- 


Stephen D. Spivey, Esq. 
(Former Circuit Court Judge) 
Mediation Services 


“Good lawyers don’t need a messenger.... ” 


“They need a proactive, yet neutral third party 
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10 Southeast Fort King St. Ocala, FI. 
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mal hearing. 

¢ Mediation — Notice of intended 
agency action may provide an op- 
tion for mediation pursuant to FS. 
§120.573. If so, the affected person 
may request mediation prior to initi- 
ating a formal or informal hearing to 
contest the agency action. F.A.C. Rule 
28-106.111 also contains provisions 
regarding mediation. If mediation 
fails, the affected person may then 
begin the hearing process pursuant 
to FS. §§120.569 and 120.57. 

e Appeal — FS. §120.68 provides 
for the appeal of final agency action, 
either through rule-making or deci- 
sions. Appellate review is dependent 
upon the type of agency action being 
appealed.” 

e Attorneys’ Fees — FS. §120.595 
contains most of the provisions for 
attorneys’ fees and costs in adminis- 
trative cases. Fees may be awarded 
in challenges to proposed, existing, 
or unadopted rules, and challenges 
to agency decisions. Fees may also be 
available in appellate matters. 


Conclusion 

Agency action comes in various 
shapes and sizes, and so do the 
APA remedies for persons affected 
by agency action. The APA contains 
processes to attempt to avoid litiga- 
tion and to resolve it if necessary. 
When determining the best course 
of action, both in theory and in prac- 
tice, it is always important to have 
all potential options on the table.O 


' Florida Home Builders Ass’n v. Depart- 
ment of Labor and Employment Sec., 412 
So. 2d 351, 352 (Fla. 1982) (“The principal 
purpose for the adoption of a wholly-re- 
vised administrative procedure act for 
Florida is to remedy massive definitional, 
procedural and substantive deficiencies 
in existing law ... by broadening public 
access to the precedents and activities 
of agencies ....” Reporter’s Comments on 
Proposed Administrative Procedure Act 
for the State of Florida 3 (March 9, 1974), 
reprinted in 3 A. ENGLAND & L. Levinson, 
FLorIDA ADMINISTRATIVE PRACTICE MANUAL 
at 79 (1979)). 

* As an example, consider agencies pur- 
chasing goods. The APA provides a remedy 
for disappointed vendors to contest agency 


trial 
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decisions to buy from this supplier or that, 
but the legislature has set dollar thresh- 
olds below which agencies do not need to 
engage in competitive bidding. Thus, in 
some instances the APA remedy normally 
applicable to the contract solicitation pro- 
cess will not apply. 

* Courts have also limited the reach of 
the APA by requiring interested persons 
to have standing to contest agency action. 
Being a resident of Florida is generally 
not enough to confer sufficient “substan- 
tial interests” for such standing: A party 
seeking to show a substantial injury must 
demonstrate 1) that he or she will suffer an 
injury which is of sufficient immediacy to 
entitle the party to a §120.57 hearing, and 
2) that his or her substantial injury is of 
the type or nature which the proceeding is 
designed to protect. Agrico Chemical Co. v. 
Department of Environmental Regulation, 
406 So. 2d 478 (Fla. 2d D.C.A. 1981). 

Star. §120.52(16) (2007). 

5 McDonald v. Department of Banking 
and Finance, 368 So. 2d 1370 (Fla. 1979). 

Fra. Star. §120.54(1) (2007). 

7 Fra. Star. §120.54(2) (2007). 

8 Star. §120.54(7) (2007). 

® Fa. Stat. §120.56(4) (2007). 

0 Bia. Strat. §120.56(1)(b) (2007). 

Fra. Star. §120.56(2)(a) (2007). 

Fra. Star. §120.56(3)(a) (2007). 

'S Fra. Star. §120.56(4)(a) (2007). 

4 Fria. Strat. §120.54(3), (7) (2007). 

' Bia. Stat. §120.56(3) (2007). 

'6 Bia. Stat. §120.536(2) (2007). 

7 Bia. Stat. §120.52(8) (2007). For chal- 
lenges based solely upon lower cost alterna- 
tives being available, see FLA. Star. §120.541 
(2007). 

'S FLA. Stat. §§120.569(2)(c) and 
120.54(5)(b)(4) (2007). See F.A.C. Rule 
28-106.201 (formal hearing request), Rule 
28-106.301 (informal hearing request), and 
Rule 28-110.004 (bid protests). 

19 Star. §120.68. 

Fa. Star. §120.54(3)(c)2 (2007). 

FA.C. Rule 28-105.001. 

*3 FA.C. Rule 28-105.001. 

Bia. Strat. §120.542(2) (2007). 

* For a discussion of appellate standards 
of review, see Donna Blanton, Standards 
of Review Under the Florida Administra- 
tive Procedure Act, 81 Fi. Bar J. 50 (April 
2007). 
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APPELLATE PRACTICE 


by Michael M. Giel 


Avoiding Fundamentally Erroneous Jury Instructions: 
Pointers for Counsel in Criminal Trials and Appeals 


hether reviewing in- 
structions before they 
go to the jury or perus- 
ing them on appeal, 
revisit the doctrine of fundamental 
error. Faulty jury instructions are 
one of the greatest sources of revers- 
ible error.’ 
The avowed function of the jury instruction 
is to state the substantive law as a text- 
book for the jury, ... against a background 
of the individual case, without invading 
the province of the jury. An improper 
instruction not only violates the accused’s 
Fifth Amendment Due Process rights to 
a fair trial, but also the derivative Sixth 
Amendment jury trial right. One may 
question the impact a jury instruction has 
on deliberations, but if the jury followed 
the law, which it swore to uphold, then 
the verdict is predicated upon the legal 
premises provided in the jury instructions. 
It follows logically that an erroneous view 
of the legal principles will be reflected in 
the verdict. A faulty instruction to the jury 
is a type of virus or cancerous metastasis; 
it plants seeds of error that have infectious 
proportions.” 


To help counsel who would rather not 
plant these seeds, this article 1) reviews 
the Florida Supreme Court’s defini- 
tion of fundamental error; 2) clarifies 
periodically misconstrued language in 
Reed v. State, 837 So. 2d 366 (Fla. 2002); 
and 3) summarizes common scenarios 
where fundamentally erroneous jury 
instructions may arise. 


Definition of Fundamental Error 

Fundamental error is that which 
undermines the trial’s legality such 
that the guilty verdict could not have 
been obtained without the error.* 
Such an error must “so permeate the 
proceeding as to convert it into a ‘mere 
pretense of a trial’ [or] ... strike at 
the fundamental legality of the trial 
itself.”* The court in Ray v. State, 403 


So. 2d 956, 960 (Fla. 1981), empha- 
sized that “the error must amount to 
a denial of due process” to be funda- 
mental: 


Fundamental error ... [is] “error which 
goes to the foundation of the case or goes 
to the merits of the cause of action.” The 
appellate courts, however, have been cau- 
tioned to exercise their discretion concern- 
ing fundamental error “very guardedly.” ... 
[T]he doctrine of fundamental error should 
be applied only in the rare cases where a 
jurisdictional error appears or where the 
interests of justice present a compelling 
demand for its application.® 


The court’s rhetoric regarding 

fundamental error and instructions 
on affirmative defenses or offense 
elements has remained consistent. 
Smith v. State, 521 So. 2d 106, 108 
(Fla. 1988), held no fundamental error 
occurred where an erroneous instruc- 
tion shifted the burden of proof on the 
defense of insanity: 
[W]e cannot say that [the inadequate 
insanity instruction] was so flawed as to 
deprive defendants claiming the defense of 
insanity of a fair trial. Despite any short- 
comings, the standard jury instructions, 
as a whole, made it quite clear that the 
burden of proof was on the state to prove 
all the elements of the crime beyond a 
reasonable doubt.® 


State v. Delva, 575 So. 2d 643, 644- 

45 (Fla. 1991), found no fundamental 
error where the instruction omitted 
an undisputed element: 
“(T]he error must reach down into the 
validity of the trial itself to the extent 
that a verdict of guilty could not have been 
obtained without the assistance of the al- 
leged error.” In other words, “fundamental 
error occurs only when the omission is 
pertinent or material to what the jury must 
consider in order to convict.”’ 


The failure to instruct on voluntary 
intoxication as a defense to felony 
murder based on kidnapping, a specif- 


ic-intent crime, was not fundamental 
error in Sochor v. State, 619 So. 2d 285, 
290 (Fla. 1993) (citations omitted): 


Failure to give an instruction unneces- 
sary to prove an essential element of the 
crime charged is not fundamental error. 
Voluntary intoxication is a defense to, but 
not an essential element of, kidnapping. 
Therefore, the state did not have to dis- 
prove voluntary intoxication ... to convict 
Sochor of felony murder based on the un- 
derlying felony of kidnapping. Because the 
... instruction went to Sochor’s defense and 
not to an essential element of the crime 
charged, an objection was necessary to 
preserve this issue on appeal. 


The same themes appeared in the 

court’s reprise of instructional error in 
Battle v. State, 911 So. 2d 85, 89 (Fla. 
2005) (citations and internal quota- 
tion marks omitted): 
{I]f a court fails to include all essential 
elements in a jury instruction and the 
defendant does not object at trial, the 
omission can be raised on appeal only if 
fundamental error occurred. Fundamental 
error is error [which] reaches down into 
the validity of the trial itself to the extent 
that a verdict of guilty could not have 
been obtained without the assistance of 
the alleged error. Fundamental error only 
occurs when the omission is pertinent or 
material to what the jury must consider in 
order to convict. 


“TA]ll fundamental error 
is harmful.” 

With this background, the court’s 
language in Reed v. State merits 
examination. Reed clarified that 
“fundamental error is not subject to 
harmless error review. By its very 
nature, fundamental error has to be 
considered harmful. Jf the error was 
not harmful, it would not meet our 
requirement for being fundamental.”® 
Fundamental error “must reach down 
into the validity of the trial itself to 
the extent that a verdict of guilty 
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could not have been obtained without 
the assistance of the alleged error.” 
Reed further stated that “for error to 
meet this standard, it must follow that 
the error prejudiced the defendant. 
Therefore, all fundamental error is 
harmful error. However, we likewise 
caution that not all harmful error is 
fundamental.”” 

It is easy to misconstrue Reed’s 
statement that “fundamental error is 
not subject to harmless error review.” 
Reed does not hold that, whenever a 
court labels an error “fundamental,” 
reversal is automatic because the er- 
ror’s harmlessness cannot be consid- 
ered. Rather, Reed sensibly observes 
that, if the error is harmless, then it 
cannot be said the error undermined 
the trial’s validity such that a guilty 
verdict could not otherwise have been 
obtained. Judge Chris W. Altenbernd 
of the Second District Court of Ap- 
peal has repeatedly highlighted this 
distinction. 

Vega v. State, 900 So. 2d 572, 
573 (Fla. 2d DCA 2004), reversed a 
conviction in which the defendant 
was charged by information with 
intentionally touching or striking a 
law enforcement officer, but the jury 
was instructed to convict if he either 
struck the officer or caused bodily 
harm. Judge Altenbernd concurred, 
citing precedent, but stated that, un- 
der Supreme Court cases including 
Reed, “most, if not all, errors that are 
harmless beyond a reasonable doubt 
in their context should not be treated 
as fundamental errors.”"'! 

He expanded this point in Sampson 
v. State, 903 So. 2d 1055, 1058-59 (Fla. 
2d DCA 2005) (Altenbernd, C.J., con- 
curring), addressing the “considerable 
confusion about ... Reed”: 


[S]ome attorneys have focused too nar- 
rowly on the sentence in Reed that states: 
“By its very nature, fundamental error has 
to be considered harmful.” Reed, 837 So. 2d 
at 369. Read outside its context, this sen- 
tence appears to suggest that fundamental 
error is a form of per se error that must 
be regarded or deemed harmful without a 
review of the record. Read in context, we 
are convinced that the [S]upreme [C]ourt 
announced exactly the opposite rule. The 
“nature” of fundamental error can only be 
evaluated from the record. The record must 
demonstrate the harm before the error can 
be considered fundamental. 


Judge Altenbernd reiterated in 
Weaver v. State, 916 So. 2d 895, 898 


The most common 
example of a 
fundamentally 
erroneous affirmative 
defense instruction 
involves the forcible 
felony exception to 
self-defense. 


(Fla. 2d DCA 2005), that Reed did 
not “convert any error labeled as 
‘fundamental’ into per se error, but ... 
explain[ed] that the nature of funda- 
mental error must be evaluated based 
upon the record, and the record must 
demonstrate the harm before the er- 
ror can be considered fundamental.” 

This distinction is too often over- 
looked. Many courts and attorneys 
properly apply Reed.’ Others do not, 
and several opinions explicitly rely on 
Reed to refuse to consider whether an 
alleged error was harmless.'* If the 
court can determine beyond a rea- 
sonable doubt the error did not affect 
the verdict, then the guilty verdict 
was obtained without the assistance 
of the error, and the error was not 
fundamental. 


Common Instructional Errors 
Deemed Fundamental 

With the Supreme Court’s defini- 
tion in mind, it is helpful to consider 
the most common issues implicating 
fundamental error. This summary is 
not exhaustive, but merely offers guid- 
ance for counsel facing similar issues 
below or on appeal. 

¢ Elements of the Offense — Courts 
are required to correctly instruct the 
jury on the essential elements of 
the charged crime.'* Accordingly, an 
improper instruction on a disputed 
element may be fundamentally er- 
roneous.'° 

However, “the failure to instruct 
the jury on an essential element of 
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the offense is not fundamental error 
if the element was undisputed and es- 
tablished by record evidence.”"* In cer- 
tain circumstances, the instructions’ 
omission of two statutory elements of 
the offense may not constitute funda- 
mental error.'’ Courts may examine 
the appellant’s claim that an element 
was disputed to determine whether an 
element was in material dispute.'® 

¢ Affirmative Defenses —The failure 
to instruct on an affirmative defense 
generally is not fundamental error.'® 
For example, Wright v. State, 920 So. 
2d 21, 25 (Fla. 4th DCA 2005), held 
that where “[l]ack of knowledge of the 
illicit nature of a controlled substance” 
was an affirmative defense rather 
than an essential element, a court’s 
failure to deliver a guilty knowledge 
instruction was not fundamentally 
erroneous.” 

The most common example of a fun- 
damentally erroneous affirmative de- 
fense instruction involves the forcible 
felony exception to self-defense. This 
issue originates from Giles v. State, 
831 So. 2d 1263, 1264 (Fla. 4th DCA 
2002), in which the court found the 
self-defense instruction was mislead- 
ing. Giles claimed self-defense and 
received instructions on the justifiable 
use of force. Over objection, the court 
also instructed the jury that “[t]he 
use of force not likely to cause death 
or great bodily harm is not justifiable 
if you find that the defendant was 
attempting to commit, committing 
or escaping after the commission of 
an aggravated battery.””! This was 
improper because Giles committed 
only one act — aggravated battery 
— rather than an independent forc- 
ible felony that would have justified 
the forcible felony instruction: 

The instruction given improperly told 
the jury that the very act Giles sought 
to justify itself precluded ... justification. 
Essentially, the jury was instructed that 
776.041(1) would apply to preclude a self- 
defense claim, when it is claimed that the 
acts with which the defendant is charged 
are themselves committed in appropriate 
self-defense. Thus, even if the jury found 
that Giles’ act of aggravated battery was 
committed in self-defense, then the use of 


force was not justifiable because the act 
itself is a forcible felony.” 


The court concluded that the “in- 
struction given was circular and con- 
fusing to the jury such that it basically 


o 

age 


negated Giles’ defense,” which was not 
harmless.”* 

The Fourth District did not decide 
in Giles whether this error was funda- 
mental, but held in Rich v. State, 858 
So. 2d 1210, 1210-11 (Fla. 4th DCA 
2003), that it was. After Giles and 
Rich, courts considering the forcible 
felony exception where defendants 
were charged with single crimes 
found fundamental error as a matter 
of course.” Courts found fundamental 
error even when the counts alleged 
crimes against multiple victims.” The 
mere fact that the self-defense claims 
bordered on absurd was irrelevant.” 

On the other hand, a recent trend 
indicates courts are more closely con- 
sidering the issue. Several decisions 
have ruled that no fundamental error 
occurred when the defendant was 
not entitled to a self-defense instruc- 
tion.?’ However, two recent Second 
District opinions distinguished the 
Thomas line of cases and declined to 
state whether they agreed with their 
reasoning.”® 

The Fifth District considered the 


instruction en banc in Sloss v. State, 
31 Fla. L. Weekly D879, 2006 Fla. 
App. LEXIS 4231 (Fla. 5th DCA Mar. 
24, 2006), and certified this question 
to the Supreme Court: “Does funda- 
mental error occur when an erroneous 
jury instruction relates only to an af- 
firmative defense and not an essential 
element of the crime?” The Florida 
Supreme Court accepted jurisdiction 
on May 30, 2006, in State v. Sloss, 
929 So. 2d 1054 (Fla. 2006), though it 
may not decide the case on the merits 
in light of its unique procedural pos- 
ture.?? Meanwhile, courts continue to 
find the forcible felony instruction is 
fundamentally erroneous if the defen- 
dant argues self-defense and there is 
evidence supporting that defense.*° 

© Conjunction Junction — Counsel 
should painstakingly review conjunc- 
tions within the instructions and, if 
possible, eliminate the use of “and/or.” 
In cases involving conspiracy or mul- 
tiple defendants, the use of “and/or” 
often invites fundamental error.*! 
The First and Second district courts 
hold that a standard “principals” in- 


struction does not cure the improper 
use of “and/or” between co-defen- 
dants’ names.** The Fourth District 
disagrees, holding that a standard 
“principals” instruction may place the 
instructions in their proper context 
and prevent fundamental error from 
occurring.* Additionally, the use of 
“and/or” may not be fundamentally 
erroneous if the instructions still re- 
quire the defendant to be one of the 
conspirators.** The use of “and/or” 
between victims does not constitute 
fundamental error where the defen- 
dant may be convicted based on his 
offense against either victim.*° 
Ultimately, counsel should heed 
Justice Glenn Terrell’s admonition: 


[W]e take our position with that distin- 
guished company of lawyers who have 
condemned [the] use [of“and/or”]. It is one 
of those inexcusable barbarisms which was 
sired by indolence and damned by indif- 
ference, and ... [t]he coiner of it certainly 
had no appreciation for terse and concise 
law English.” 


“Or” may also signal trouble. When 
a conviction requires that the jury find 
the existence of several elements, the 
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use of “or” rather than “and” between 
elements may allow the jury to find 
the defendant guilty without finding 
all elements, which results in funda- 
mental error.*’ Another conjunction 
problem arises when a crime can 
be committed several ways, but the 
information charges only a certain 
manner in which the crime was com- 
mitted. When the information alleges 
that only certain prohibited acts oc- 
curred, fundamental error may occur 
if the instructions permit conviction 
for uncharged acts.** 

The Second District recently fol- 
lowed Vega to conclude that fun- 
damental error occurs when the 
instructions addressed both manners 
in which battery on a law enforcement 
officer may be committed, though only 
one was charged and argued: Weaver 
v. State, 916 So. 2d 895 (Fla. 2d DCA 
2005), rev. granted, 926 So. 2d 1270 
(Fla. 2006); Weaver v. State, 926 So. 
2d 397 (Fla. 2d DCA 2006). In each 
case, the court certified the following 
question: “Does a trial court commit 
fundamental error when it instructs 
a jury regarding both ‘bodily harm’ 
battery on a law enforcement officer 
and ‘intentional touching’ battery on 
a law enforcement officer when the 
information charged only one form 
of the crime and no evidence was 
presented nor argument made regard- 
ing the alternate form?” The Florida 
Supreme Court accepted jurisdiction, 
and its decision bears watching.*° 

e Invited Error — The doctrine of 
invited error adds a final wrinkle to 
arguing fundamental error. When 
a party affirmatively requests an 
instruction, appellate courts view un- 
favorably arguments that the instruc- 
tion was fundamentally erroneous. 
As Judge Sawaya stated in Caldwell 
v. State, 920 So. 2d 727, 732-33 (Fla. 
5th DCA 2006) (citations omitted): 


An instructional mistake does not rise 
to the level of fundamental error when 
defense counsel affirmatively requests the 
deletion or alteration of the jury instruc- 
tion that subsequently forms the basis of 
the requested relief in the appellate court. 
In this instance, the policy considerations 
that animate strict compliance with the 
contemporaneous objection rule become far 
more weighty .... [T]o allow the defendant 
to seek sanctuary in the appellate courts by 
asserting that an error of his own making 
entitles him to reversal ... and a new day 


in court would encourage the sort of chica- 
nery that the contemporaneous objection 
rule seeks to eliminate.*! 


Conclusion 

This summary presented several 
scenarios when counsel drafting jury 
instructions should be especially wary, 
but it is more important to remember 
the general definition of fundamental 
error: That which “reaches down into 
the validity of the trial itself to the 
extent that a verdict of guilty could 
not have been obtained without the 
assistance of the alleged error.” Be 
prepared to address fundamental er- 
ror even if no other court has held the 
instruction at issue to be erroneous.” 
Finally, remember that if the error is 
harmless, it is not fundamental. 


' Derrick Augustus Carter, A Restate- 
ment of Exceptions to the Preservation of 
Error Requirement in Criminal Cases, 
46 Kan. L. Rev. 947, 957 (1998) (quoting 
Skidmore v. Baltimore & O.R. Co., 167 
F.2d 54, 65 (2d Cir. 1948)). See generally 
Robert J. Martineau, Considering New 
Issues on Appeal: The General Rule and 
the Gorilla Rule, 40 Vanp. L. Rev. 1023, 
1052 (1987) (noting that findings of plain 
or fundamental error often involve either 
an improper instruction or the failure to 
give an instruction). 

? Derrick Augustus Carter, A Restate- 
ment of Exceptions to the Preservation of 
Error Requirement in Criminal Cases, 46 
Kan. L. Rev. at 960-61 (1998) (footnotes 
and citations omitted). 

% Hamilton v. State, 88 So. 2d 606, 607 
(Fla. 1956). 

‘ Id. at 608. 

5 Accord FB. v. State, 852 So. 2d 226, 229 
(Fla. 2003); Sochor v. State, 619 So. 2d 285, 
290 (Fla. 1993); Smith v. State, 521 So. 2d 
106, 108 (Fla. 1988). 

® See also Holiday v. State, 753 So. 2d 
1264, 1268-70 (Fla. 2000) (holding that 
Smith controlled the question of whether 
an instruction that did not accurately 
reflect the burden of proof on entrapment 
was fundamental error). 

7 Quoting Stewart v. State, 420 So. 2d 
862, 863 (Fla. 1982) (citations omitted) 
(finding no fundamental error where in- 
structions omitted an undisputed element 
of the crime); cf: Reed v. State, 837 So. 2d 
366, 369 (Fla. 2002) (holding that instruc- 
tion lowering state’s burden of proof on a 
disputed element constituted fundamental 
error because “the inaccurate definition 
‘[was] pertinent or material to what the 
jury must consider in order to convict”). 

® Reed, 837 So. 2d at 369-70 (footnote 
omitted and emphasis added). 

® Id. at 370 (citation omitted). 

'0 Td. The court in footnote 3 receded from 
State v. Clark, 614 So. 2d 453 (Fla. 1992), to 
the extent it held fundamental error can be 
harmless. Clark had noted that, in State v. 
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DiGuilio, 491 So. 2d 1129, 1134 (1986), the 
court recognized that most constitutional 
errors are subject to harmless error analy- 
sis. Clark, 614 So. 2d at 454. 

"| Vega v. State, 900 So. 2d at 574 (Fla. 
2d D.C.A. 2004) (Altenbernd, C.J., concur- 
ring). 

See, e.g., Crumbley v. State, 876 So. 2d 
599, 601 n.2 (Fla. 5th D.C.A. 2004) (stat- 
ing that, with unpreserved error, “we must 
employ the fundamental error analysis 
to determine whether further review of 
the alleged error is appropriate. Having 
already determined that the error is harm- 
less, application of the fundamental error 
analysis becomes unnecessary”). 

'S See Williams v. State, 937 So. 2d 771, 
774 (Fla. 1st D.C.A. 2006); Moore v. State, 
903 So. 2d 341, 343 (Fla. 1st D.C.A. 2005); 
Williams v. State, 901 So. 2d 899, 900 (Fla. 
4th D.C.A. 2005). 

4 See, e.g., Battle, 911 So. 2d at 88. 

5 See Reed, 837 So. 2d at 370 (holding 
instruction improperly lowered state’s bur- 
den to prove disputed element of “malice” 
and caused fundamental error); Hernandez 
v. State, 919 So. 2d 707, 709-10 (Fla. 5th 
D.C.A. 2006) (reversing where jury was not 
instructed to determine amount of drugs 
in which defendant conspired to traffic); 
Jennings v. State, 920 So. 2d 32, 34-35 
(Fla. 2d D.C.A. 2005) (determining failure 
to instruct on victim’s status, one element 
of lewd and lascivious molestation of a 
disabled victim, constituted fundamental 
error where evidence established only mild 
or moderate retardation). 

'6 Rosen v. State, 940 So. 2d 1155, 1162 
(Fla. 5th D.C.A. 2006) (citation omitted); 
see also Battle, 911 So. 2d at 89 (conclud- 
ing instructions’ failure to address an 
essential but undisputed element was not 
fundamental error); Pena v. State, 901 So. 
2d 781, 784-85 (Fla. 2005) (holding failure 
to instruct jury to determine defendant’s 
age was not fundamental error). 

'7 See Rosen, 940 So. 2d at 1163 (affirming 
where elements of defendant’s and victims’ 
ages were undisputed and established by 
record evidence); Lane v. State, 867 So. 
2d 539, 540-42 (Fla. 1st D.C.A. 2004) (af- 
firming where defendant’s knowledge of 
victim’s occupation was undisputed, and 
where erroneous omission of theft ele- 
ment from one count — resisting effort to 
recover stolen property instruction — was 
remedied by jury’s finding of guilt on theft 
count). 

'S See Thomas v. State, 933 So. 2d 45, 
48 (Fla. 4th D.C.A. 2006) (holding that 
isolated statements in closing argument 
did not put into dispute the element of 
whether property was taken from victim’s 
custody); Guitterrez v. State, 837 So. 2d 
1095, 1097 (Fla. 4th D.C.A. 2003) (noting 
that the question for fundamental review 
was not whether the arrest was lawful, but 
whether the lawfulness was in material 
dispute at trial). 

See, e.g., Sochor v. State, 619 So. 2d 285, 
290 (Fla. 1993). 

»0 See Bridges v. State, 878 So. 2d 483, 
484 (Fla. 4th D.C.A. 2004) (finding no 
fundamental error in failure to instruct 
on justifiable use of nondeadly force where 


defendant received requested instruction 
on justifiable use of deadly force). 

21 Giles, 831 So. 2d at 1264. This “forc- 
ible felony” instruction is based on FLA. 
Star. §776.04, which applies only where 
the defendant claiming self-defense was 
engaged in an independent forcible felony 
at the time. Jd. at 1265 (citing Perkins v. 
State, 576 So. 2d 1310 (Fla. 1991)). 

» Td. at 1266. 

23 Td. (citations omitted). 

*4 See, e.g., Humbert v. State, 922 So. 2d 
997, 997-98 (Fla. 2d D.C.A. 2005); Craven v. 
State, 908 So. 2d 523, 524 (Fla. 4th D.C.A. 
2005); Hawk v. State, 902 So. 2d 331, 332- 
33 (Fla. 5th D.C.A. 2005); Estevez v. State, 
901 So. 2d 989, 990-92 (Fla. 4th D.C.A. 
2005); Carter v. State, 889 So. 2d 937, 
939-40 (Fla. 5th D.C.A. 2004); Velazquez 
v. State, 884 So. 2d 377, 377-78 (Fla. 2d 
D.C.A. 2004); Cleveland v. State, 887 So. 2d 
362, 363 (Fla. 5th D.C.A. 2004); Zuniga v. 
State, 869 So. 2d 1239, 1240 (Fla. 2d D.C.A. 
2004). 

*> See Houston v. State, 919 So. 2d 489, 490 
(Fla. 2d D.C.A. 2005); Shepard v. Crosby, 
916 So. 2d 861, 863-64 (Fla. 4th D.C.A. 
2005); Ruiz v. State, 900 So. 2d 733, 733-34 
(Fla. 4th D.C.A. 2005); Bates v. State, 883 
So. 2d 907, 908 (Fla. 2d D.C.A. 2004). 

*6 See Gilchrist v. State, 938 So. 2d 654, 
656-57 (Fla. 4th D.C.A. 2006) (holding self- 
defense instruction was fundamentally er- 
roneous where defendant convicted of bat- 
tering two pregnant women had claimed 
self-defense); Bevan v. State, 908 So. 2d 
524, 525 (Fla. 2d D.C.A. 2005) (reversing 
conviction where defendant claimed self- 
defense; he confronted two men installing 
a pool enclosure on a neighbor’s property, 
chased them with golf clubs, threw their 
tools into the pool, rammed their truck 
with his car, and beat out their windows 
with a golf club); Bates, 883 So. 2d at 907- 
08 (Fla. 2d D.C.A. 2004) (finding funda- 
mental error where defendant unlawfully 
displayed a shotgun barrel to a mother 
and her two boys after they argued with 
defendant about moving his truck so they 
could exit a parking lot). 

*7 See Martinez v. State, 933 So. 2d 1155, 
1167 (Fla. 3d D.C.A. 2006) (affirming 
when defendant did not rely exclusively 
on self-defense, and record did not sup- 
port self-defense claim), appeal docketed, 
No. SC06-1597 (Fla. Aug. 8, 2006); Sutton 
v. State, 929 So. 2d 1105, 1107 (Fla. 4th 
D.C.A. 2006) (finding no fundamental er- 
ror where evidence adduced at trial did 
not support a self-defense instruction), 
receded from on other grounds in Yisreal 
v. State, 938 So. 2d 546 (Fla. 4th D.C.A. 
2006); accord Thomas v. State, 918 So. 2d 
327, 329-30 (Fla. 1st D.C.A. 2005); Hickson 
v. State, 917 So. 2d 939, 940-41 (Fla. 4th 
D.C.A. 2005). 

*8 See Flynn v. State, 947 So. 2d 1229, 1230 
(Fla. 2d D.C.A. 2007) (declining to state 
whether it agreed with fundamental error 
analyses in Martinez, Sutton, and Thomas); 
Ortiz v. State, 942 So. 2d 1013, 1015 (Fla. 
2d D.C.A. 2006) (refusing to state whether 
court agreed with reasoning in Sutton and 
Thomas because defendants are entitled to 
instructions on their theories of defense if 


any evidence supports their theories). 

*9 Five judges concluded the instruction 
negates the defendant’s sole defense; the 
other five believed that Supreme Court 
precedent required the defendant to object 
to the erroneous instruction because it per- 
tained to an affirmative defense. Sloss, 31 
Fla. L. Weekly D879 (Griffin, J., concurring 
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tery v. State, 32 Fla. L. Weekly D305 (Fla. 
5th D.C.A. Jan. 26, 2007); Zinnerman v. 
State, 942 So. 2d 932, 933 (Fla. 5th D.C.A. 
2006). 

30 See, e.g., Wilson v. State, 944 So. 2d 1244 
(Fla. 2d D.C.A. 2006); Smith v. State, 933 
So. 2d 1275, 1277 (Fla. 2d D.C.A. 2006). 
The standard jury instructions for criminal 
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forcible felony exception instruction should 
be given only if the defendant is charged 
with more than one forcible felony. Jn re: 
Standard Jury Instructions in Criminal 
Cases, 947 So. 2d 1159, 1159 (Fla. 2007). 

31 See Harris v. State, 937 So. 2d 211, 
212 (Fla. 3d D.C.A. 2006) (finding use of 
“and/or” permitted jury to base defendant’s 
conviction solely on co-defendant’s acts); 
Tersigni v. State, 940 So. 2d 1154, 1155 
(Fla. 2d D.C.A. 2006) (holding appellate 
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use of “and/or” between defendant’s and 
co-defendant’s names was fundamentally 
erroneous); Concepcion v. State, 857 So. 2d 
299, 301-02 (Fla. 5th D.C.A. 2003) (holding 
use of “or” between defendants’ names in 
written instructions was fundamental er- 
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*2 Davis v. State, 922 So. 2d 279, 279 (Fla. 
1st D.C.A. 2006); Zeno v. State, 910 So. 2d 
394, 396 (Fla. 2d D.C.A. 2005). 

“3 Garzon v. State, 939 So. 2d 278, 283-84 
(Fla. 4th D.C.A. 2006); cf; Santos v. State, 
947 So. 2d 705 (Fla. 4th D.C.A. 2007) 
(Taylor, J., concurring specially) (agreeing 
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ing Garzon’s dissent and Harris v. State, 
937 So. 2d 211 (Fla. 3d D.C.A. 2006), were 
more persuasive). 

34 See Casimir v. McDonough, 932 So. 2d 
471, 474 (Fla. 3d D.C.A. 2006), or if the co- 
defendant was tried simultaneously and 
acquitted by the jury, see Tolbert v. State, 
922 So. 2d 1013, 1016 (Fla. 5th D.C.A. 
2006). 

% Wilson v. State, 933 So. 2d 598, 600 (Fla. 
3d D.C.A. 2006). 

38 Cochrane v. Fla. E. Coast Ry. Co., 145 So. 
217, 218-19 (Fla. 1932), quoted by Miller 
v. State, 918 So. 2d 415, 416 n.1 (Fla. 2d 
D.C.A. 2006); see also WILLIAM STRUNK, JR. & 
E.B. Wuirte, THE ELEMENTS OF STYLE 40 (4th 
ed. 2000) (defining “[a]nd/or” as “[a] device, 
or shortcut, that damages a sentence and 
often leads to confusion or ambiguity”). 

37 Miller v. State, 918 So. 2d 415, 416-17 
(Fla. 2d D.C.A. 2006). 

38 See Debose v. State, 920 So. 2d 169, 169 


(Fla. 1st D.C.A. 2006) (reversing where 
state charged three ways defendant com- 
mitted aggravated battery, but instruction 
addressed all four ways aggravated battery 
could occur); Trahan v. State, 913 So. 2d 
729, 730 (Fla. 5th D.C.A. 2005) (conclud- 
ing instructions permitting jury to convict 
for a crime not charged in the information 
were fundamentally erroneous, even if 
the uncharged crime involved alternate 
factual theory to prove charged offense); 
Eaton v. State, 908 So. 2d 1164, 1165 
(Fla. 1st D.C.A. 2005) (reversing where 
instructions provided jury could convict if 
it found sexual union or penetration, but 
information alleged only sexual penetra- 
tion); Vega, 900 So. 2d at 573 (reversing 
where court instructed jury to convict if 
defendant intentionally touched or struck 
officer against his will or caused bodily 
harm; the charging information alleged 
only that defendant intentionally touched 
or struck officer); cf Cogbill v. State, 940 
So. 2d 537, 540 (Fla. 1st D.C.A. 2006) (find- 
ing no reversible error where it could “be 
determined with certainty that instructing 
the jury on the uncharged alternative [act] 
did not result in a circumstance in which 
[defendant] was at risk of being convicted 
of an uncharged crime”). 

°° Weaver v. State, 916 So. 2d 895, 898-99 
(Fla. 2d D.C.A. 2005); Weaver v. State, 926 
So. 2d 397, 399 (Fla. 2d D.C.A. 2006). 

4° State v. Weaver, 926 So. 2d 1270 (Fla. 
2006). 

‘! See also Weber v. State, 602 So. 2d 
1316, 1319 (Fla. 5th D.C.A. 1992) (hold- 
ing that counsel may not “sandbag the 
trial judge by requesting and approving 
an instruction they know ... will result in 
an automatic reversal, if given”); but see 
Swanson v. State, 921 So. 2d 852, 853 (Fla. 
2d D.C.A. 2006) (finding fundamental error 
despite the fact defense counsel “sought 
the erroneous instruction at trial”). 

Consider the ballooning of cases since 
2002 that find the forcible felony instruc- 
tion to be fundamentally erroneous, a 
conclusion rejected since McGahee v. State, 
600 So. 2d 9, 10-11 (Fla. 3d D.C.A. 1992) 
(Schwartz, J., dissenting). Counsel cannot 
assume that an unproblematic instruction 
will always be so perceived. 
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District Court of Appeal. He graduated in 
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School, where he was a member of the 
Chicago Journal of International Law, and 
graduated cum laude from the University 
of South Florida in 2002. 
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of the Appellate Practice Section, Steven 
Brannock, chair, and Tracy R. Gunn, Kris- 
tin A. Norse, and Heather M. Lammers, 
editors. 
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REAL PROPERTY, PROBATE, AND 
Trust Law 


by Harry M. Hipler 


Tax Increment Financing in Florida: 
A Tool for Local Government Revitalization, 
Renewal, and Redevelopment 


lorida municipalities have 

undergone tremendous re- 

development in recent years. 

FS. Ch.163 codifies redevel- 
opment measures in the Community 
Redevelopment Act which provides 
for the establishment of a community 
redevelopment agency (CRA) and tax 
increment financing (TIF).' These 
tools represent a traditional “invest 
and grow” approach that local gov- 
ernments can use to generate growth 
within blighted areas. The act allows 
a CRA to annually capture and spend 
a portion of the incremental increase 
in ad valorem tax revenues resulting 
from redevelopment. The tax incre- 
ment — the increase in real property 
taxes from the difference between the 
taxes generated before and after the 
investment in real property — is used 
by TIF to fund a portion of the costs 
for improvements.” 

This article discusses TIF in Florida 
redevelopment within a specially des- 
ignated district of a CRA. Even though 
TIF can be thought of as a financing 
tool, it is also a land development and 
improvement tool. There are other 
financing tools available, but by and 
large TIF has been the most common 
method used in Florida and elsewhere 
to increase investment and growth in 
local government development. Laws 
were enacted in 2006 restricting the 
power to take private property by 
eminent domain. What effect will 
this have on TIF? The arguments for 
and against TIF will be discussed. 
One Florida county has established a 
redevelopment capital program (RCP) 
as an alternative funding source in 
opposition to TIF,* and this article 
discusses issues raised by RCP. 


History and Purpose 

TIF began in California in 1952 as 
a way of providing matching funds for 
federal urban renewal plans, and it 
was slowly adopted by other states. As 
the federal government lessened its 
role in funding for urban development, 
TIF significantly increased. During 
the 1970s, federal dollars for urban 
renewal declined, and TIF became an 
alternate way to fund redevelopment 
projects. This increased interest in 
TIF spread in the 1980s and 1990s 
as the federal role in redevelopment 
was eliminated. More states began to 
pass laws on TIF, and now there are 
TIF laws in nearly every state and the 
District of Columbia.* 

There are two fundamental ways 
TIF can be used. One is where TIF 
revenues are used on a “pay as you 
go” basis (where the annual stream 
of revenue is used to fund small proj- 
ects), and another is “pay as you use” 
financing (where TIF revenues are 
used to pay debt service costs over 
the life of a project lasting 10 or more 
years). In either event, TIF has been 
effective at generating large amounts 
of funding for capital investments for 
roadway improvements, flood control 
programs, water and sewer and drain- 
age infrastructure improvements, 
parking lots and garages, neighbor- 
hood parks, sidewalks, street and 
sidewalk tree plantings, signs, and 
building construction.° 

During the life of the plan, tax in- 
crement revenues can be used when 
they are related to development in 
the designated redevelopment areas. 
These include expenditures for ad- 
ministrative and overhead expenses, 
planning and analysis, acquisition of 
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real property in the redevelopment 
area, clearance and preparation of 
sites and relocation costs for site 
occupants, repayment of debt and 
expenses incidental to indebtedness, 
expenses incurred for the issuance, 
sale, redemption, retirement, or pur- 
chase of agency bonds, and develop- 
ment of affordable housing.® TIF can 
also be used with other county, state, 
and federal funding sources (advances, 
loans, tax increment revenue bonds, 
incentives, and grants) to carry out 
a redevelopment plan.’ If a CRA has 
approved a plan before July 1, 2002, 
Florida law permits TIF for 30 years 
after the plan has been adopted up 
to a maximum of 60 years. For CRAs 
established on or after July 1, 2002, the 
TIF limitation period is 40 years.* On 
or before March 31 of every year,a CRA 
must file with the governing body a 
report of its activities for the preceding 
fiscal year, including a financial state- 
ment setting forth its assets, liabilities, 
income, and operating expenses as of 
the end of its fiscal year.’ 


Objectives of the Community 
Redevelopment Act 

In 1969, the Florida Legislature 
enacted Part III, Ch. 163 of the Florida 
Statutes, which granted local govern- 
ments the power to set up redevelop- 
ment agencies in their community.'” 
The legislature’s goal is to encour- 
age neighborhood revitalization in 
downtowns and to provide maximum 
opportunities for private enterprise 
to participate in the revitalization of 
the designated areas. This partner- 
ship between the public and private 
sector is crucial to the success of any 
redevelopment plan." 


Es | 
| 
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The primary objective of Florida’s 
redevelopment legislation, F.S. Ch. 
163, is based on the state’s interest 
in protecting the health, safety, wel- 
fare, and morals of the community.” 
Florida law defines a “blighted area” 
as one in which there are deteriorated 
and deteriorating structures where 
economic distress or endangerment 
to life or property exists.'® Its goals 
focus on eliminating the physical, 
social, and economic problems related 
to slum and blight by improvement of 
the physical environment (buildings, 
streets, utilities, parks) by rehabili- 
tation, conservation, clearance, and 
redevelopment. Additional goals 
include acquiring blighted property, 
enhancing tax bases with private re- 
investment, eliminating poor housing 
conditions, and providing affordable 
housing to residents of low and moder- 
ate income." 


Kelo and its After Effects 

Before statutory amendments were 
enacted and became effective May 
11, 2006, Florida permitted the use 
of eminent domain to support a TIF 


project, as long as the project funding 
could be used for economic develop- 
ment.’ The controversy surrounding 
blight, eminent domain, and economic 
development was resolved in the U.S. 
Supreme Court’s decision in Kelo v. 
Town of New London, 545 U.S. 469 
(2005), in which the high court held 
that when a local government, as part 
of a comprehensive economic plan 
of development, condemns private 
property to transfer it to another 
private party to enhance the local 
government’s tax base and hopefully 
to provide jobs, such governmental 
action is a public purpose allowable 
under the U.S. Constitution. 
Although Kelo approved the use of 
eminent domain to promote economic 
development as a public purpose, the 
high court stressed that the states 
were free to place stricter standards 
on its eminent domain powers than the 
federal baseline.'* Many who followed 
this issue considered the definition 
of “blighted area” too vague, because 
the Florida Statutes permitted local 
governments to easily meet the criteria 
for eminent domain." In Fulmore v. 


Charlotte County, 928 So. 2d 1281 (Fla. 
2d DCA 2006), dismissed 936 So. 2d 
565 (Fla. 2006),'° a Florida appellate 
court considered a challenge to the 
constitutionality of the Community 
Redevelopment Act, F.S. §163.340(8), 
that defines “blighted area.” The ap- 
pellate court acknowledged that some 
of the statutory factors were subjective 
and nonquantifiable, while others were 
objective and quantifiable. Fulmore 
upheld this part of Ch. 163 and held 
that the definition of “blighted area” 
was not unconstitutionally vague on 
its face and as applied to landowners. 

As a result of Kelo and the fear 
that “blighted area” was insufficiently 
defined in the statutes, the Florida 
Legislature passed statutory amend- 
ments contained in Ch. 2006-11, 
Laws of Florida, severely restricting 
a condemning authorities’ power to 
take private property for economic 
development. This law amended FS. 
Ch. 73 and created a prohibition 
against the transfer of property to 
a private entity or natural person 
that can be taken through eminent 
domain. Local governments are now 
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restricted to taking private property 
for uses that have historically had a 
public purpose, i.e., roads, utilities, 
public infrastructure, transportation 
related services, parks, civic buildings, 
and so forth.'* Local governments can- 
not take private property in a CRA 
or elsewhere and soon thereafter sell 
it to a private developer for private 
development purposes as it once could 
for the elimination of slum or blight.” 
If property is acquired by eminent 
domain, it is subject to a 10-year wait- 
ing period before it can be transferred 
to a natural person or private entity 
without restriction.”! 

Amendment 10, §8 of the Florida 
Constitution was passed in November 
2006, and incorporated many of the 
requirements of the statutory amend- 
ments making it virtually impossible 
for a local government to take private 
property by eminent domain, unless it 
is taken for a public purpose, or if it is 
authorized by general law and passed 
by a 3/5 vote of each house of the leg- 
islature.*” Many officials believe that 
the action of the legislature and the 
voters in passing the constitutional 
amendment can thwart and impede 
local redevelopment plans and could 
hinder the revitalization of inner cit- 
ies. Local governments throughout 
Florida have used eminent domain 
to help create many popular area at- 
tractions and to revitalize depressed 
areas.”* It is too early to tell what 
effect these actions will have on local 
government redevelopment. 


“Finding of Necessity” 

Although “economic development” 
is not specifically defined in the 
Florida Statues, Ch. 163 suggests that 
it includes the promotion of economic 
opportunity, retention and expansion 
of existing businesses, job creation 
and retention, and the recruitment of 
new businesses to encourage growth 
in areas experiencing insufficient 
economic growth.” A major reason for 
communities to encourage economic 
development of their downtown neigh- 
borhoods is to obtain a high quality 
of life. Local governments undertake 
a variety of activities to promote and 
cultivate economic development, 
which can include tourism, mixed- 
use development, home building, 
creating infrastructure, acquiring 
real property, beautification efforts, 
commercial area revitalization, and 
transportation.” 

To guide economic revitalization in 
a proactive manner, a local govern- 
ment has the authority to create a 
CRA upon a “finding of necessity,” 
which is defined as an area that 
needs to be rehabilitated and can 
include an area containing a shortage 
of affordable housing to residents of 
low or moderate income.” Once the 
governing body has recognized the 
necessity of a redevelopment area, 
it can create a CRA by resolution. A 
CRA is a separate entity of a local 
government and can be comprised of 
members of the governing body or that 
of a separate body of persons.”’ CRA 


TIF (difference between current property value 
and base year assessed value). 


current property value 


powers are created pursuant to the 
Florida Statutes, and the local govern- 
ing body approves plans to carry out 
its purposes for redevelopment in the 
CRA project areas.”* 

A CRA has broad discretion to use 
TIF to “finance or refinance any com- 
munity redevelopment it undertakes 
pursuant to the approved commu- 
nity redevelopment plan” within its 
jurisdiction.”® Once an area for rede- 
velopment has been established by a 
CRA, the funding can only be used for 
community development within the 
CRA.* A redevelopment plan must 
be in harmony with the local govern- 
ment comprehensive plan before it 
can be adopted and followed by the 
local municipality.*' Specifically, the 
Florida Statutes provide that a CRA 
has the power to enter into contracts 
with private developers, issue revenue 
bonds, create a community redevelop- 
ment plan, deed publicly owned lands 
to a designated project, approve the 
acquisition, removal, and disposal of 
property, and utilize tax increment 
revenue to finance land acquisition, in- 
frastructure, and improvements. CRAs 
no longer have the power of eminent 
domain for economic development.*” 


TIF and the Redevelopment 
Trust Fund 

A CRA must establish a redevelop- 
ment trust fund for the time span of 
the community redevelopment plan, 
and it cannot receive or spend any 
increment revenues, until the CRA 
establishes the trust fund.** The TIF 
statute was upheld as constitutional in 
State v. Miami Beach Redevelopment 
Agency, 392 So. 2d 875 (Fla. 1981), in 
which the Florida Supreme Court held 
that the 1977 account of F.S. Ch. 163 
authorizing redevelopment projects, 
TIF, and the use of ad valorem tax 
revenues advanced a public purpose. 
A redevelopment trust fund is the 
depository for tax increment revenues. 


Tax increment Revenues 
deposited into Trust Fund 


| frozen base year assessed value 


TIF realizes the incremental increase 
in real property tax revenues result- 
ing from redevelopment and uses it to 
pay for public improvements needed 
to support and encourage new devel- 
opment. Funds allocated to this trust 
fund can only be used by the CRA to 
10 finance community redevelopment 
activity undertaken pursuant to an 


Year CRA pian adopted 
years 
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approved redevelopment plan.** 

The value of real property in the 
CRA is determined as of a fixed date 
with a frozen base year assessed 
value. The taxing authorities con- 
tinue to pay tax revenue dollars on 
these property tax revenues based on 
the frozen base year assessed value, 
which is available for general govern- 
ment purposes. For purposes of cal- 
culating the tax increment revenues 
thereafter, 95 percent of ad valorem 
taxes are collected from an increase 
in value of the real property within 
the redevelopment area over the fro- 
zen base year assessed value. As the 
time period of the CRA increases, its 
property values increase, and the tax 
increment revenue increase. The tax 
increment is available to repay public 
infrastructure and redevelopment 
costs of the CRA.* 

The diagram on the previous page 
illustrates how TIF can capture all or 
a part of the increase of the property 
tax revenues if redevelopment encour- 
ages private investment in the CRA. 
Simply stated, for the base year value, 
the taxable value is multiplied by the 
mill value to determine the taxes col- 
lected, whereas for the tax increment 
value, the incremental taxable value 
is multiplied by the mill value to reach 
the incremental taxes collected.* 


The Pros and Cons of TIF 

TIF is a growing source of infra- 
structure funding in Florida. Ques- 
tions arise about TIF’s impact on 
economic development of downtown 
neighborhoods. Does TIF help local 
governments redevelop their urban 
downtown neighborhoods? How valu- 
able of a redevelopment tool is TIF? 
Should TIF be the preferential choice 
for local government development, 
or are there better alternatives? The 
arguments in favor of and in opposi- 
tion to TIF follow. 

¢ Arguments in Support of TIF 

1) Even though TIF initially ben- 
efits a special district, the entire com- 
munity can be energized and helped in 
the long run. Economic development 
can happen steadily and naturally 
in the entire community. The result 
can include a more solid economy, an 
increase in employment, and greater 
appeal to residents, businesses, and 


developers.*’ 

2) By promoting economic opportu- 
nity, TIF can stimulate private invest- 
ment in a community by encouraging 
the private and public sectors to form 
a solid partnership as they collaborate 
and work together.** 

3) TIF has few financial risks over 
a long period of time. TIF supports 
redevelopment projects without in- 
creasing taxes, and TIF can be used 
without impacting a city’s debt limit 
or financial stability.*® 

4) TIF uses loans to finance capital 
assets and infrastructure in a dis- 
trict. These loans are repaid over the 
duration of the CRA with the use of 
incremental revenue from ad valorem 
taxes collected from a district. With- 
out TIF, improvements and additions 
in blighted areas would not be funded 
and growth would stagnate.“ 

5) TIF is one method to finance eco- 
nomic development and is not mutually 
exclusive to other methods. There are 
other funding sources available, which 
include bank CDCs, CDBG, BIDs, HUD, 
SHIP, HOME, and US EPA.“ 

6) Once established, TIF can provide 
a consistent funding source for redevel- 
opment activities in the district. This 
helps local governments implement 
long range and large scale projects 
with a steady stream of revenue.*” 

¢ Arguments in Opposition to TIF 

1) TIF’s incremental approach uses 
ad valorem taxes — the primary 
method to fund public education in 
Florida — and applies it for redevelop- 
ment purposes. TIF could be used to 
help obtain Amendment 9 compliance 
and public education improvement.” 

2) Local government officials decide 
which geographic areas need TIF for 
development. If funds are misused or 
poorly applied, no public official is ac- 
countable. TIF does not require voter 
approval. The public does not have a 
voice in development.“ 

3) Projected dollar returns of TIF over 
long periods — 10, 20, 30 years, or more 
— are speculative and can be too opti- 
mistic in terms of TIF revenues. There 
are too many market forces that cannot 
be predicted with reasonable certainty 
and that can drive values up or down 
during the duration of a CRA.“ 

4) Kelo held that in matters of 
economic development, the judiciary 


should pay great deference to local 
government officials’ decisions. Kelo 
permits local grassroots organizations 
and lobbyists to assert great influence 
over local government officials, who 
decide which areas to designate as 
CRAs for use of TIF. There is little 
fear that local officials’ decisions will 
be overturned by the courts.“ 

5) When the tax increment of aCRA 
increases, the growth is not shared 
among all government units. Schools, 
libraries, and the municipality may 
have to raise taxes to meet rising costs 
of their components. TIF can boost eco- 
nomic growth, but at a cost of higher 
taxes to meet their rising costs.*” 

6) TIF benefits private sector devel- 
opment with the use of public revenue. 
Private development should not be 
supported from investments of public 
funds.* 


Redevelopment Capital Program 

The redevelopment capital program 
(RCP) uses non ad valorem funds 
deposited into a separate account for 
redevelopment projects, and has been 
suggested as an alternative to TIF. 
The Broward County Board of County 
Commissioners (BOCC) established 
the first RCP in Florida in February 
2004.*° RCP provides two funding 
sources to its participants: grants 
(used for redevelopment activities) 
and loans (used for land acquisition).*° 
Major provisions of RCP include 1) 
no annual ad valorem taxes can be 
collected and used by municipalities 
for redevelopment; 2) BOCC will de- 
termine the total investment for each 
project in each municipality; 3) BOCC 
has the authority to delegate different 
levels of authority to each CRA for 
redevelopment projects and TIF; 4) all 
county municipalities retain the right 
to develop specific plans, but will be 
subject to review and approval by the 
county.*! 

RCP was established by the county 
for one major purpose — to replace 
TIF. The question, however, is: 
Should TIF be replaced with RCP 
to economically revitalize neighbor- 
hoods? Supporters of RCP believe that 
it can do a better job, and accordingly, 
it should be established, but they 
fail to provide supporting evidence 
that it can do better than TIF. The 
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reasons include 1) there is too little 
actual development with TIF and 
more can be accomplished with RCP; 
2) intergovernmental relations can be 
improved if the power to decide which 
projects and the amount to be spent 
is given to one governmental entity 
— the county — instead of permitting 
each municipality to decide which 
projects should be undertaken and 
the amount; 3) dollars can be more 
equitably shared between larger and 
smaller cities if the county decides 
how much TIF dollars should be spent 
and which projects the dollars should 
be used for; 4) TIF favors larger cities 
that have the ability to receive larger 
amounts of money for their own use, 
but if ad valorem taxes are paid into a 
special county fund, the “inequitable” 
funding of TIF can be eliminated.** In 
sum, the RCP “partnership” is a nec- 
essary “checks and balances,” so that 
the county can maintain a “regional 
perspective,” while municipalities 
develop specific community redevelop- 
ment plans, projects, and activities of 
their own.** 

The adoption of RCP gives the coun- 
ty considerable power over specific 
projects in CRAs already reviewed 
and approved by municipalities. There 
is legitimate concern by the public 
and private sector that redevelop- 
ment projects will get bogged down in 
county bureaucracy that will lengthen 
approval times and increase develop- 
ment costs if RCP is used.* Until it 
is shown that TIF is overly burden- 
some to counties’ budgets and cannot 
enhance economic development, TIF 
should continue to be the primary 
tool for local economic development. 
The reader should follow this debate 
through the administrative and po- 
litical process, because the result can 
have important ramifications as to 
intergovernmental relations and local 
government development in Florida. 


Conclusion 

TIF is a growing source of infra- 
structure funding for economic rede- 
velopment of urban downtown neigh- 
borhoods and is a financing tool and 
land development and improvement 
tool used to provide local economic 
development. TIF has provided local 
governments in Florida with a fund- 


ing means to redevelop areas that 
have become blighted. The cost of de- 
velopment projects can be enormous, 
and projects can take vast amounts of 
time before completion. 

Whether RCP or some other tool 
is shown to be better than TIF will 
remain to be seen. It is undisputed 
that RCP gives the county ultimate 
power to decide which projects and the 
amount to be invested in municipali- 
ties’ redevelopment projects. RCP may 
work best for smaller level projects, 
but it may prove inadequate for longer 
range or larger scale redevelopment 
projects. 

Implementing longer term and 
larger scale redevelopment projects 
makes sense with TIF, even though 
this ties up county resources and 
capital for long periods of time. TIF 
is a safe haven for local economic 
development in urban neighborhoods. 
TIF targets blighted areas in order 
to transform them into viable areas. 
TIF is as reliable of a strategy as the 
public sector has created in recent 
years. An unknown factor is the ef- 
fect the new laws restricting eminent 
domain on blighted private property 
will have on economic development in 
CRAs. At this time, if TIF is properly 
implemented, the CRA and its adja- 
cent districts can experience consider- 
able increases in their property tax 
revenue and make the community 
more appealing and attractive in its 
goal to obtain a better quality of life 
for its residents. 
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by William R. Swindle 


Qualifying Trust Transfers for Split-gift Treatment 


ection 2513 of the Internal 

Revenue Code of 1986, as 

amended, allows a married 

couple to treat gifts made by 
one spouse as if the gift is made one- 
half by each spouse. These gifts are 
commonly referred to as split-gifts. In 
this article, the spouse making the gift 
or transfer will be referred to as the 
“donor spouse” while the other spouse 
will be referred to as the “nondonor 
spouse.” 

Most estate planning practitioners 
are informed about the application of 
the split-gift rules to outright or direct 
gifts, but many are not as familiar 
with the split-gift rules addressing 
gifts to trusts. In that regard, the 
split-gift rules can become quite com- 
plicated when the nondonor spouse 
is a beneficiary of the recipient trust. 
This article briefly discusses the ba- 
sic split-gift requirements and then 
addresses in detail the application 
of the split-gift rules to transfers to 
irrevocable trusts. Any reference in 
this article to a “trust” refers to an 
irrevocable trust. 

There are a number of potential 
advantages to split-gifts. Split-gifts 
allow the use of both spouses’ Code 
§2503(b) annual exclusion amounts 
(currently $12,000 per donee) even 
though the gift is made by one spouse. 
Additionally, a married couple can 
effectively apply both spouses’ Code 
§2505(a) lifetime exclusion amount 
(currently $1,000,000 per donee) to a 
gift by an individual spouse. Finally, 
split-gifts can minimize gift tax liabil- 
ity through the use of each spouse’s 
graduated gift tax rates. 


Split-gift Rules: Basic 
Requirements 
All gifts must satisfy certain re- 


quirements to qualify for split-gift 
treatment. First, both spouses must 
be US. citizens or residents.' Next, 
the spouses must be married to each 
other at the time of the gift.” If the 
spouses subsequently divorce (or a 
spouse dies later that year), they are 
still eligible for split-gifts if neither 
spouse remarries by the end of that 
year.* Additionally, both spouses must 
consent to treat the transfer as a split- 
gift on IRS Form 709 (federal gift tax 
return).‘ The split-gift election applies 
to all gifts made by either spouse dur- 
ing the year and cannot be made on a 
selective basis.° 

Finally, the donor spouse must 
transfer the subject property to a 
third party to qualify for split-gift 
treatment.® Accordingly, a direct or 
indirect gift to the donor’s spouse will 
not qualify for split-gift treatment. 
This is a fairly easy rule to apply to 
outright gifts. In that situation, the 
transfer qualifies for split-gift treat- 
ment if the nondonor spouse is not a 
donee of the transfer. For example, 
assuming all of the requisite criteria 
are satisfied, a $24,000 outright or 
direct gift from father to son qualifies 
for split-gift treatment. The nondonor 
spouse is not directly or indirectly a 
recipient of this gift. 


Transfers to Trusts 

The requirement that the transfer 
must be made to a third party to qual- 
ify for split-gift treatment also applies 
to indirect gifts, including transfers to 
trusts. Does a transfer from the donor 
spouse to a trust qualify for split-gift 
treatment? The answer is that it de- 
pends entirely on the trust’s terms. 

This is a simple determination if 
the nondonor spouse is not a trust 
beneficiary. In that circumstance, the 
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donor spouse’s entire transfer to a 
trust qualifies for split-gift treatment. 
For example, assume that the donor 
spouse is the grantor of a trust, and 
the nondonor spouse is not a trust 
beneficiary. Assume further that the 
donor spouse’s three adult children 
are the trust beneficiaries and that 
the donor spouse transfers $72,000 to 
the trust. Again, if all of the necessary 
requirements are satisfied, the entire 
$72,000 transfer qualifies for split-gift 
treatment. 

Unfortunately, many trust situa- 
tions are not that straightforward. 
Frequently, the donor spouse estab- 
lishes a trust with multiple benefi- 
ciaries and one of the beneficiaries 
is the nondonor spouse. In that case, 
the transfer is in part a gift to the 
nondonor spouse and in part a gift to 
the third-party beneficiaries. 

Treasury Regulations §25.2513- 
1(b)(4) states that when a spouse 
transfers property to his or her spouse 
and to third parties, the transfer qual- 
ifies for split-gift treatment only if the 
interest transferred to third parties is 
ascertainable and severable from the 
interest transferred to the spouse. The 
portion of the transfer allocated to the 
third-party beneficiaries qualifies for 
split-gift treatment while the portion 
allocated to the nondonor spouse does 
not qualify for split-gift treatment. If 
the respective portions of the trans- 
fer allocable to the nondonor spouse 
and to the third parties cannot be 
ascertained, then none of the transfer 
qualifies for split-gift treatment. 

Treasury Regulations §25.2513- 
1(b)(4) can be easily applied to certain 
situations when the donor spouse is 
a trust beneficiary. Assume the same 
facts set forth above, except that the 
transfer to the trust is $77,000 and 
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the nondonor spouse has a power to 
withdraw $5,000 while each child 
has the power to withdraw $24,000 of 
the transfer. These trust withdrawal 
powers are generally structured as 
Crummey’ powers. 

In this case, the interest of the 
third-party beneficiaries is ascertain- 
able and severable from the interest of 
the nondonor spouse. Accordingly, the 
$5,000 that is subject to the nondonor 
spouse’s withdrawal power is not 
eligible for split-gift treatment, but 
the $72,000 that can be withdrawn 
by the children qualifies for split-gift 
treatment.* The portion of the gift al- 
located to the nondonor spouse might 
qualify for the Code §2503(b) annual 
exclusion or for the Code §2523 gift 
tax marital deduction, but it is not 
eligible for split-gift treatment. 

The analysis becomes significantly 
more complicated when the nondonor 
spouse is a trust beneficiary and the 
trust transfer exceeds the beneficia- 
ries’ withdrawal powers (or the trust 
does not provide withdrawal powers). 
This issue frequently arises when 
funding a trust that holds a life insur- 
ance policy with a large death benefit 
or when the grantor has few benefi- 
ciaries to grant withdrawal powers. 
Additionally, many intentionally de- 
fective grantor trusts do not contain 
beneficiary withdrawal powers, so any 
transfer to such a trust automatically 
exceeds the beneficiaries’ withdrawal 
powers. In that situation, a number of 
factors must be analyzed to determine 
whether the portion of the transfer 
that exceeds the beneficiaries’ with- 
drawal powers will qualify for split- 
gift treatment. 


Revenue Ruling 56-439 

This issue was first addressed in 
Revenue Ruling 56-439, 1956-2 C.B. 
605. There, the Internal Revenue 
Service addressed whether a spouse’s 
transfer to a trust qualified for split- 
gift treatment. In this ruling, the 
subject trust did not contain any 
beneficiary withdrawal powers. Ad- 
ditionally, the trustee had the com- 
plete discretion to distribute income 
or principal to the trust beneficiaries, 
comprised of the donor’s spouse, lineal 
descendants, and spouses of lineal 
descendants. 


The trustee’s power to distribute 
income and principal was not limited 
by any type of standard. The trustee 
was authorized to distribute income 
or principal “in such proportions and 
amounts as he in his sole discretion 
shall determine.” The IRS ruled that 
the gift to the donor’s spouse was not 
severable from the gifts to the third- 
party beneficiaries, and accordingly, 
none of the trust transfer qualified 
for split-gift treatment. 


Case Law 

There are only three cases that ad- 
dress whether a trust transfer quali- 
fies for split-gift treatment when the 
nondonor spouse is a trust beneficiary 
and the transfer exceeds the benefi- 
ciaries’ withdrawal powers. The first 
case to address this issue is Robertson 
v. Commissioner, 26 T.C. 246 (1956), 
acq., 1956-2 C.B. 8. In Robertson, the 
taxpayer created a trust that paid 
income to his wife for her lifetime. 
Additionally, the corporate trustee 
had the power to pay principal to the 
taxpayer’s wife as deemed necessary 


for her “maintenance and support,” 
and “with due regard to her other 
sources of funds.” At her death, any 
remaining funds would be distrib- 
uted to third-party beneficiaries. The 
taxpayer and spouse elected split-gift 
treatment regarding the remainder 
value of the gift. 

In Robertson, the Tax Court initially 
analyzed the scope of the trustee’s dis- 
tribution power. There, the trustee’s 
distribution power was limited to 
the spouse’s “maintenance and sup- 
port” after taking into account her 
other sources of funds. The Tax Court 
stated, “[i]n the instant case we are of 
the opinion that the power to invade 
principal is limited by standards by 
which the possibility of such invasion 
can be gauged.” ® 

The Tax Court then engaged in a 
detailed examination into the income 
and assets outside the trust available 
to the taxpayer’s spouse and the funds 
necessary to maintain her lifestyle. In 
that regard, the Tax Court stated, “[a] 
more troublesome question is whether 
there is likelihood, as disclosed by 
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the facts of the instant case, that the 
power to invade principal, limited by 
these standards, will be exercised.”” 
Accordingly, the Tax Court’s inquiry 
was not limited solely to the breadth 
of the trustee’s distribution power. The 
Tax Court also required that, based 
on the nondonor spouse’s financial 
situation, it was unlikely that the 
trustee would actually exercise the 
distribution power. 

Based on the limited scope of the 
distribution power and the wife’s 
substantial financial resources out- 
side the trust, the Tax Court ruled 
that there was no likelihood that the 
trustee would actually exercise the 
power and distribute principal to the 
nondonor spouse. Accordingly, the 
Tax Court in Robertson held that the 
nondonor spouse’s life interest could 
be valued and that the value of the 
remainder interest qualified for split- 
gift treatment." 

The Tax Court in Robertson effec- 
tively applied a two-part test. The first 
test is whether the trust’s distribution 
power is sufficiently limited. The sec- 
ond test is: Based on the nondonor 
spouse’s financial resources and stan- 
dard of living, what is the likelihood 
that the trustee will exercise that 
power and distribute trust property 
to the nondonor spouse? 

The next case to address this issue 
was Kass v. Commissioner, T.C. Memo 
1957-227. There, the Tax Court ana- 
lyzed whether a spouse’s transfer to a 
trust qualified for split-gift treatment. 
In Kass, the taxpayer transferred 
property to a trust that provided for 
the payment of income to the taxpay- 
er’s spouse. The trustees also were 
granted the power to distribute prin- 
cipal to the spouse for her “general 
welfare.” At the nondonor spouse’s 
death, any remaining property would 
be held in trust for the benefit of third- 
party beneficiaries. The taxpayer and 
spouse elected to treat the transfer to 
the trust as a split-gift. 

In its analysis, the Tax Court ad- 
dressed both whether the trustee’s 
distribution power was sufficiently 
limited and the probability that the 
trustee, based on the spouse’s finan- 
cial situation, would exercise the 
power and distribute trust property 
to the spouse. In that regard, the 


Tax Court stated, “[t]he remoteness 
of the possibility of the power being 
exercised is a matter of practicability 
and depends upon the factual cir- 
cumstances as well as the language 
limiting the power.” The Tax Court 
then ruled that it was unnecessary to 
determine whether the phrase “gen- 
eral welfare” constituted a sufficient 
limitation on the trustee’s distribution 
power. 

This ruling was based on the tax- 
payer's failure to introduce evidence 
regarding the nondonor spouse’s 
financial situation and standard of 
living necessary to establish the prob- 
ability of the trustee’s exercise of the 
distribution power. As a result, the 
Tax Court held that the transfer to 
the third-party beneficiaries was not 
severable and ascertainable from the 
interest of the nondonor spouse, and, 
therefore, none of the trust transfer 
qualified for split-gift treatment.'* In 
this case, the Tax Court effectively 
determined that the second part of the 
two-part test articulated in Robertson 
had not been met, and accordingly, did 
not rule whether the phrase “general 
welfare” constituted a sufficiently 
limited distribution power. 

The most recent case to address 
this issue is Wang v. Commissioner, 
T.C. Memo 1972-143. In Wang, the 
taxpayer transferred property to a 
trust that required the distribution 
of all trust income to the taxpayer’s 
spouse for her life. After the taxpayer's 
death, the trustees were authorized to 
distribute principal to the spouse “for 
her proper support, care and health 
or for any emergency affecting the 
[djonor’s said wife or her family...” 
Upon the nondonor spouse’s death, 
the remaining trust assets would be 
distributed to the taxpayer’s children. 
The taxpayer and spouse elected split- 
gift treatment regarding the value of 
the remainder interest. 

The Tax Court determined that 
when one spouse transfers property 
in part to his or her spouse and in 
part to third parties, split-gift treat- 
ment is effective only with respect to 
the value of the interest transferred 
to third parties and then only to the 
extent that interest is ascertainable 
and severable from the nondonor 
spouse’s interest. In determining 
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whether such interest is ascertainable 
and severable, the Tax Court analyzed 
whether the trustee’s power to invade 
principal is sufficiently limited by the 
terms of the trust. Accordingly, the 
Tax Court stated, “[i]n such cases the 
answer depends upon whether the 
power to invade principal is limited 
by ascertainable standards by which 
the possibility of invasion can be 
measured or stated in definite terms 
of money.” 

In Wang, the Tax Court ruled that 
the distribution standard “for her 
proper support, care and health, or 
for any emergency affecting the said 
donor’s wife or her family...” did not 
constitute an ascertainable standard. 
The Tax Court specifically analyzed 
the term “emergency” and determined 
that standard was not limited whatso- 
ever, and accordingly, was too broad to 
constitute an ascertainable standard. 
Therefore, the Tax Court ruled that 
the trust did not provide a standard by 
which the interest transferred to the 
third-party beneficiaries is ascertain- 
able and severable from the interest 
transferred to the nondonor spouse. 
Accordingly, the Tax Court held that 
none of the trust transfer at issue 
qualified for split-gift treatment." 

Presumably, the Tax Court in Wang 
deemed it unnecessary to evaluate the 
nondonor spouse’s financial situation 
because the trust distribution power 
at issue was not sufficiently limited. 
There, the Tax Court essentially de- 
termined that the first part of the two- 
part test articulated in Robertson was 
not met. As a result, it did not analyze 
the nondonor spouse’s finances and 
standard of living, as the Tax Court 
did in Robertson and Kass. From a 
practical perspective, if the trust’s 
distribution power is not sufficiently 
limited, there is no need to analyze 
the nondonor spouse’s finances. 


Recent Private Letter Ruling 
Although the cases that address 
this issue are all fairly old, the IRS 
recently issued a private letter rul- 
ing, which addressed whether a trust 
transfer qualifies for split-gift treat- 
ment when the nondonor spouse is 
a trust beneficiary and the transfer 
exceeds the beneficiaries’ withdrawal 
powers. A private letter ruling consti- 


tutes binding authority only for the 
taxpayer requesting the ruling. These 
rulings, however, can provide valuable 
insight into the IRS’ analysis regard- 
ing a particular issue. 

In Private Letter Ruling 200345038, 
a taxpayer established three identical 
irrevocable trusts with the taxpayer’s 
spouse and a different child named 
as beneficiaries of each respective 
trust. The trusts did not contain any 
beneficiary withdrawal powers. Ac- 
cordingly, the entire transfer to each 
trust exceeded the beneficiaries’ with- 
drawal powers, which were zero. The 
trusts also authorized the trustee to 
distribute income and principal to the 
trust beneficiaries for their “health, 
maintenance, education, and support.” 
At a cchild’s death, the remaining trust 
property was held for that child’s de- 
scendants. 

The IRS ruled that the trusts’ 
distribution standard of “health, 
maintenance, education, and support” 
constitutes an ascertainable stan- 
dard, and, therefore, the nondonor 
spouse’s right to receive distributions 
of income and principal is capable of 
determination.'® The IRS relied on 
Code §2041(b) and Treasury Regula- 
tions §20.2041-(1)(c)(2) to determine 
that the trust distribution power at 
issue was limited by an ascertainable 
standard. 

Surprisingly, in Private Letter 
Ruling 200345038, the IRS did not 
inquire into the nondonor spouse’s 
financial circumstances. The IRS 
analyzed only the first part of the 
two-part test applied by Robertson 
and Kass and completely ignored the 
second part of that analysis. After the 
IRS determined that the subject dis- 
tribution power was sufficiently lim- 
ited, it did not consider that spouse’s 
financial situation to determine the 
probability of the trustee’s exercise 
of that power. 

This ruling specifically cites Wang 
(which did not analyze the nondonor 
spouse’s finances) but does not refer- 
ence either Robertson or Kass (which 
both analyzed in detail the nondonor 
spouse’s finances). In Wang, however, 
it was unnecessary to examine the 
nondonor spouse’s financial situation 
because the Tax Court had already de- 
termined that the trust’s distribution 


power was not sufficiently limited. It 
is unknown whether the IRS merely 
overlooked the second part of this 
previously articulated analysis or 
whether it intended to eliminate that 
test as a split-gift requirement. 

The IRS then ruled that the por- 
tion of the transfer that is attribut- 
able to the third-party beneficiaries’ 
ascertainable and severable interest 
qualifies for split-gift treatment.’ 
In that regard, the IRS stated, “[wle 
conclude that this standard for inva- 
sion is ascertainable, and the spouse’s 
right to receive income or principal 
is susceptible of determination.... 
Accordingly, we conclude that the 
...transfers...were eligible for gift- 
splitting for gift tax purposes, to the 
extent not attributable to Wife’s as- 
certainable and severable interest.”'* 
Unfortunately, Private Letter Ruling 
200345038 does not provide any guid- 
ance in determining the amount of the 
spouse’s “ascertainable and severable” 
interest. 

The cases discussed above also do 
not provide any meaningful guidance 
on this issue. In Kass and Wang, the 
taxpayer was not allowed to split any 
portion of the gift, so a calculation of 
the amount of the spouse’s “ascer- 
tainable and severable” interest was 
unnecessary. Conversely, in Robert- 
son, the Tax Court held that it was 
extremely unlikely that the trustee 
would exercise the distribution power 


in favor of the nondonor spouse, and, 
therefore, the entire transfer at issue 
qualified for split-gift treatment. Ac- 
cordingly, based on the “all or nothing” 
result in these cases, the Tax Court 
has not discussed how to calculate 
the amount of the spouse’s “ascer- 
tainable and severable” interest. The 
IRS, through its rulings, also has not 
articulated any such guidance. 

When the nondonor spouse has sub- 
stantial financial resources outside 
the trust, it might be appropriate to 
assert that there is virtually no pos- 
sibility of a trust distribution to that 
spouse, and so the portion of the trans- 
fer allocated to the nondonor spouse’s 
“ascertainable and severable” interest 
is zero. In that case, the entire trust 
transfer in excess of the beneficiaries’ 
withdrawal powers might be eligible 
for split-gift treatment. That was 
effectively the result in Robertson. 
There, the entire remainder interest 
qualified for split-gift treatment not- 
withstanding the trustee’s power to 
distribute trust property to the nondo- 
nor spouse. Otherwise, a valuation of 
the nondonor spouse’s “ascertainable 
and severable” portion of the transfer 
might be necessary to support the po- 
sition asserted on a gift-tax return. 


Drafting Trusts to Comply with 

Split-gift Requirements 
Practitioners must carefully draft 

trust agreements to ensure split- 
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gift treatment when the nondonor 
spouse is a trust beneficiary and trust 
transfers exceed the beneficiaries’ 
withdrawal powers. In that regard, 
it is critical to sufficiently limit any 
trustee power to distribute income or 
principal to the trust beneficiaries. 
Robertson and Wang both analyzed 
prior case law addressing the value 
of a charitable deduction to deter- 
mine whether the trust’s distribution 
power was sufficiently limited. This 
prior case law was decided under a 
predecessor statute to current Code 
§2055 and is no longer applicable to 
valuing the amount of a charitable 
deduction. 

Based on the more recent Private 
Letter Ruling 200345038, it ap- 
pears that the IRS will apply Code 
§2041(b)(1)(A) to determine whether 
a trustee’s power to distribute trust 
property is sufficiently limited by an 
“ascertainable” standard. The same 
rules addressing whether a particular 
power is limited by an ascertainable 
standard are also set forth at Code 
§2514(c)(1) and the Treasury Regula- 
tions promulgated thereunder.'® If the 
trustee’s distribution power is limited 
by an “ascertainable” standard, then 
that distribution power should be 
sufficiently limited for purposes of sat- 
isfying the split-gift requirements. 

Code §2041(b)(1)(A) and Treasury 
Regulations §20.2041-1(c)(2) estab- 
lish what constitutes a power that is 
limited by an ascertainable standard. 
A trust invasion or distribution power 
limited to “health, education, sup- 
port, or maintenance” constitutes an 
ascertainable standard.” Conversely, 
a power limited to “comfort, welfare, 
or happiness” is not limited by an as- 
certainable standard.”' The Treasury 
Regulations set forth numerous other 
phrases that constitute ascertainable 
standards. These include, but are not 
limited to, “support in reasonable 
comfort,” “maintenance in health and 
reasonable comfort,” and “support in 
his accustomed manner of living.””” 

Practitioners are strongly advised 
to draft trusts that incorporate the 
ascertainable standards set forth 
at Treasury Regulations §20.2041- 
1(c)(2). When the particular trust 
terms are not on the “approved” list 
of ascertainable standards delineated 


in the Treasury Regulations, state 
law must be examined to determine 
whether the power is sufficiently 
limited to constitute an ascertain- 
able standard. This is a particularly 
dangerous area that can be completely 
avoided by utilizing the specific ter- 
minology set forth in the Treasury 
Regulations. Of course, another alter- 
native to effectively address this issue 
is to draft a trust instrument that 
completely prohibits principal and 
income distributions to the nondonor 
spouse. 

Finally, practitioners should main- 
tain detailed file information evidenc- 
ing the nondonor spouse’s financial 
situation. This is to establish that, 
based on the nondonor spouse’s sub- 
stantial financial resources outside 
the trust, it is highly unlikely that the 
trustee would actually exercise the 
power and distribute trust property 
to that spouse. Although the IRS did 
not require evidence regarding the 
nondonor spouse’s financial situation 
in Private Letter Ruling 200345038, 
both Robertson and Kass specifically 
incorporated that evidence into their 
respective analysis and holdings. 

Robertson and Kass constitute bind- 
ing authority, while Private Letter 
Ruling 200345038 has no preceden- 
tial value, except to the taxpayer 
that received the ruling. As a result, 
practitioners should assume that 
evidence of the nondonor spouse’s 
financial situation will be necessary 
to satisfy the split-gift requirements 
in this area. These financial factors 
include the nondonor spouse’s assets, 
income, other means of support, spou- 
sal income and assets, living expenses, 
other debts and expenses, age of both 
spouses, and standard of living.”* 


Conclusion 

Practitioners should be aware of 
the detailed split-gift requirements 
that apply to transfers to trusts. These 
rules are fairly straightforward when 
the nondonor spouse is not a trust 
beneficiary or when the trust trans- 
fer does not exceed the beneficiaries’ 
withdrawal powers. These require- 
ments, however, can become com- 
plicated when the nondonor spouse 
is a trust beneficiary and the trust 
transfers exceed the beneficiaries’ 
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withdrawal powers. 

In that situation, to qualify the 
transfer for split-gift treatment, the 
trustee’s power to distribute trust 
property should be limited by an 
ascertainable standard. Additionally, 
the nondonor spouse should have ac- 
cess to sufficient financial resources 
outside the trust so that it is highly 
unlikely that the trustee would exer- 
cise the power and distribute trust 
property to that spouse. If those 
requirements are met, then the inter- 
est of the nondonor spouse should be 
ascertainable and severable from the 
interest of the third-party trust ben- 
eficiaries, and the transfer allocated 
to the third party beneficiaries will 
qualify for split-gift treatment.O 


' LR.C. §2513(a)(1); Treas. Reg. §25.2513- 
1(a). 

2 Id. 

3 Td. 

* LR.C. §2513(b); Treas. Reg. §25.2513- 
2(a)(1). 

5 LR.C. §2513(a)(2); Treas, Reg. §25.2513- 
1(b)(5). 

§ LR.C. §2513(a)(1); Treas. Reg. §25-2513- 
1(b)(5). 

7 Crummey v. Commissioner, 397 F.2d 82 
(9th Cir. 1968). 

8 See PLR 200130030. 

® Robertson, 26 T.C. 246 at 251. 

10 Td. 

" Td. at 252. 

' Kass, T.C. Memo 1957-227 at 876. 

8 Id. et 877. 

‘4 Wang, T.C. Memo 1972-143 at 754. 

16 PL.R. 200345038. 

Treas. Reg. §25.2514-1(c)(2). 

Treas. Reg. §2U.2041-1(c)(2). 

*8 Robertson, 26 T.C. 246 at 251-252; Kass, 
T.C. Memo 1957-227 at 876. 


William R. Swindle is the national 
tax director and a senior vice president at 
Wachovia Wealth Management. He is board 
certified in taxation and wills, trusts, and 
estates. Mr. Swindle received his J.D. and 
LL.M. in taxation from the University of 
Florida. He frequently publishes and lec- 
tures on tax and estate planning issues. 

This column is submitted on behalf of 
the Tax Section, Edward E. Sawyer, chair, 
and Michael D. Miller and Benjamin A. 
Jablow, editors. 


FAMILY LAW 


by R. Mitchell Prugh 


Title Procedure Before General Magistrates and 
Child Support Enforcement Hearing Officers 


ver the past decade, Florida 

increasingly has relied on 

state-paid general magis- 

trates and child support 
enforcement hearing officers. Al- 
though neither general magistrates 
nor hearing officers appear in Article 
V of the Florida Constitution or the 
Florida Statutes, together they form 
a rapidly growing specialized court 
for family law. Florida funds family 
general magistrates and hearing of- 
ficers to provide faster court access 
for family disputes, relieve demands 
on judges’ case loads, and save judi- 
ciary expenses.' This article discusses 
correct referral and notice, recorded 
hearings, and the filing of exceptions 
or a motion to vacate order. 

Florida’s state-funded general 
magistrates and hearing officers are 
structured differently than Article V 
judges. Unlike Article V judges, they 
lack a set tenure in office and protec- 
tion of salary, and instead are state 
court system at-will employees. Gen- 
eral magistrates hear cases only by 
the implicit or express consent of the 
parties and are, therefore, conceivably 
subject to pressure to issue popular 
rulings. Both general magistrates and 
hearing officers are selected outside 
the election or merit retention pro- 
cess for judges and file no financial 
disclosure,’ although they may indi- 
vidually issue case dispositive rulings 
in thousands of court cases each year 
that receive deferential review by the 
Article V courts. 

General magistrates, formerly 
called general masters, have a long 
history in chancery.* General mag- 
istrates serve by appointment of the 
judges within a circuit and remain in 
office until “removed by the court.”* A 
general magistrate may be disquali- 


fied from hearing a case on the same 
bases as a judge.® General magistrates 
may hear most family law matters 
which do not require an order that 
takes immediate effect.® 

A party must file an objection to the 
referral within 10 days after service 
of the referral or be deemed to have 
implicitly consented to the referral.’ 
Objections can be filed before the 
time a responsive pleading is due 
if the referral was made within 20 
days of when action filed.* Failure 
to timely object may be overcome 
by good cause shown before hearing 
commences.’ One court decision has 
held a party may object before the 
referral is made." A party waives the 
right to object to a referral actually 
made if the party participates in the 
hearing, but the party does not waive 
objection if there is a total lack of any 
referral order.'' One consequence of 
the referra! system is that the parties 
may exercise limited “judge shopping” 
by consenting or objecting to a refer- 
ral.” 

The notice of referral must state 
with specificity what is being re- 
ferred to the general magistrate and 
must contain certain mandatory lan- 
guage.'* An entire case is generally 
not referred to a general magistrate 
unless the parties consent.’ After 
referral, additional matters may not 
be referred without agreement of par- 
ties," and the general magistrate is 
without jurisdiction to hear additional 
matters not referred.'* An appeal from 
a referral lacking consent may be 
heard by writ of mandamus, writ of 
prohibition, or direct appeal from the 
order on the report." 

Hearing officers are the court cre- 
ated response to federal legislation 
requiring expedited child support 


procedures in order to receive fed- 
eral funds.'* By court rule, hearing 
officers are appointed by the chief 
judge within a circuit and serve at 
the pleasure of the chief judge and 
a majority of the circuit judges in 
the circuit.!? There is no procedure 
to object to a case being referred to a 
hearing officer.” Hearing officers are 
limited to hearing cases establishing, 
modifying, or enforcing child support 
or a support order in conjunction with 
child support.” Hearing officers may 
hear attorneys’ fee issues if there is no 
objection,” but, they lack jurisdiction 
to hear other family law matters.” 

The general magistrate or a party 
may set the action for hearing’ and 
notice the hearing.” Any party may 
apply for a court order to require 
the general magistrate to speed the 
proceedings or certify a reason for 
delay.” The family rules contain 
preferred language for the notice of 
hearing, including whether electronic 
recording is provided by the court.” 
The failure to provide notice of the 
hearing requires reversal even if a 
party later participates by timely 
filing exceptions after the hearing.” 
Hearing officers are responsible under 
court rule for setting hearings in child 
support actions.” 

The second essential practice point 
is that general magistrates and hear- 
ing officers are required to record 
all hearings.* Therefore, attorneys 
representing modestly-funded clients 
may rely on the recording to preserve 
an appeals record without paying a 
court reporter appearance fee. The 
recording must be transcribed only 
when filing exceptions to a general 
magistrate’s report or when moving 
to vacate a hearing officer’s recom- 
mended order.*! The lack of audible 
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recording will result in a new hear- 
ing.” 

The general magistrate may proceed 
ex parte if one or more of the parties 
fails to appear at a noticed hearing.” 
The rules of evidence apply to hear- 
ings before the general magistrate.* A 
party must contemporaneously object 
to preserve the objection.** Contempo- 
raneous objection must be made to a 
child support hearing officer's jurisdic- 
tion to hear attorneys’ fee issues.** As 
one or more parties appear pro se in 
most cases, court rules provide that 
the general magistrate may examine 
the witnesses under oath.*” No com- 
parable rule prescribes the hearing 
officer’s powers to directly interrogate 
witnesses. 

The general magistrate must sub- 
mit a report and recommendation to 
the circuit judge containing findings 
of fact, conclusions of law, and recom- 
mendations.* The report and recom- 
mendation in a juvenile case must 
contain specific language about filing 
exceptions.*® The hearing officer must 
also submit a recommended order 
containing findings of fact.*° 

If the general magistrate referral 
is to determine facts based on testi- 
mony, then older cases hold the report 
should indicate on what testimony it 
is based.*! There is no particular form 
for the findings of fact; a review of 
the evidence and the findings taken 
from the evidence is sufficient.*? The 
general magistrate must submit the 
report while still sitting as a general 
magistrate; a report submitted after 
the general magistrate’s resignation 
is a nullity.** The general magistrate 
must give notice to the parties that 
the report and recommendation 
have been submitted to the circuit 
judge.** 

If no party files exceptions, the 
circuit judge reviews the general 
magistrate’s report and recommenda- 
tion for 1) whether the evidence and 
facts support the recommendations 
and 2) whether the recommendations 
are justified under law.* Similarly, 
the circuit judge “carefully considers” 
the hearing officer’s recommended 
order for whether the evidence and 
findings “as fully set forth” in the 
recommended order support the rec- 
ommendations, and the circuit judge 


enters the order “promptly” unless 
there appears reason to amend the 
order, conduct hearings, or re-refer the 
order to the hearing officer for further 
hearing.*® 

The third critical practice point is 
the filing of exceptions to a general 
magistrate’s report and recommen- 
dation or filing a motion to vacate a 
court’s order on the hearing officer’s 
recommended order. The filing of ex- 
ceptions occurs before a circuit judge 
rules on the general magistrate’s 
report and recommendation; the mo- 
tion to vacate occurs after the circuit 
judge acts on the hearing officer’s 
recommended order. 

In cases proceeding under the fam- 
ily law rules, a party objecting to a 
general magistrate’s report and rec- 
ommendation may serve exceptions 
within 10 days of being served with 
the report and recommendation.“ 
In contrast to prior chancery proce- 
dure, the family rules do not address 
enlargement of the 10-day period.** 
In contrast to the family rules, in ju- 
venile cases since 2006, a party may 
file exceptions within 10 days of being 
served with the report and recom- 
mendation.*® This difference should 
be noted. 

The failure to file exceptions will 
preclude further appellate review.’ 
One court decision added the five-day 
mail rule to the 10-day limit in which 
to file exceptions.*' The exceptions 
must be stated with specificity.®” The 
court may not enter the order or take 
action until after the hearing on the 
exceptions.* In practice, parties often 
waive the 10-day period in order to ex- 
pedite rendition of the court’s signed 
order. 

In contrast, a motion to vacate the 
circuit judge’s order on the hearing 
officer’s recommended order is timely 
if served within 10 days after entry ™ 
of the circuit judge’s order.” By rule, 
the circuit judge must hear the motion 
to vacate a hearing officer’s recom- 
mended order within 10 days after the 
moving party applies for a hearing.” 
The filing of a motion to vacate stays 
enforcement of the order until the 
hearing is held.*” 

The record for exceptions or a mo- 
tion to vacate consists of the court file, 
the transcript of the hearing, and all 
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evidence accepted at the hearing.** 
Since 1995, the court rules place the 
responsibilities to prepare the record®® 
and the transcript® on the party 
seeking review. The transcript must 
be filed at least 48 hours before the 
hearing.®! 

Court rules do not provide for gen- 
eral magistrates or hearing officers 
to rehear a matter unless the circuit 
judge orders further proceedings.” 
Rather than file a motion for rehear- 
ing, the better practice is to file the 
exceptions or motion to vacate and 
request the circuit judge to order 
further proceedings. Parties simply 
filing a motion for rehearing may find 
themselves procedurally barred from 
further review. 

If exceptions to the report and rec- 
ommendation or a motion to vacate 
the recommended order are filed, 
then the circuit judge must review 
the entire record,® including the 
electronic recording if necessary.™ 
The circuit judge must give a hearing 
on the exceptions filed to a general 
magistrate’s report and recommenda- 
tion.® The hearing before the circuit 
judge on exceptions should be based 
on the record developed before the 
general magistrate and not a hearing 
de novo on the exceptions.® The party 
filing the exceptions has the burden 
of providing record material from the 
hearing before the general magistrate 
to sustain the exceptions. 

The circuit judge applies as many as 
three standards of review to the gen- 
eral magistrate’s report and recom- 
mendation when exceptions are filed. 
First, the circuit judge reviews the 
findings of fact under a clearly erro- 
neous standard.® A circuit judge errs 
by not following findings supported by 
competent and substantial evidence.” 
Some court decisions analogize the 
standard of review for factual findings 
as that deference given by a judge 
to a jury decision,” or the deference 
given by an appellate court to the 
trial court’s factual findings.”! The 
circuit judge should defer to a general 
magistrate’s findings based on wit- 
ness credibility.” Second, the circuit 
judge reviews the application of law 
to the facts under an abuse of discre- 
tion standard.” An abuse of discretion 
occurs if no reasonable person would 


- 


take the view adopted by the general 
magistrate.‘ Some courts express 
this standard as allowing the circuit 
judge to revise or reject reports if the 
general magistrate has misconceived 
the legal effect of the facts or conclu- 
sions.”> Some courts have held the 
circuit judge may reinterpret facts to 
reach an equitable conclusion.” One 
court has held that the circuit judge 
is not bound by recommendations 
that are not findings of fact based on 
disputed evidence.” Third, the circuit 
judge and the appellate court review 
pure conclusions of law de novo.” 
If the report relates to matters not 
referred, then the circuit judge may 
refer the case back to general mag- 
istrate or otherwise the report and 
recommendation is a nullity.” In all 
cases the circuit judge may refer the 
matter back to the general magistrate 
for additional testimony.” 

For recommended orders from 
the hearing officer, the circuit judge 
should amend the recommended or- 
der, conduct further proceedings, or 
refer the case back to the hearing of- 
ficer to conduct further proceedings.* 
The circuit judge should not simply 
reject the recommended order in its 
entirety.*” 

An appeal to the appellate court 
from the circuit judge’s order is re- 
viewed for an abuse of discretion.* Al- 
though a district court’s consideration 
is essentially a third determination 
for a case, there are no reported deci- 
sions on whether a more restrictive 
City of Deerfield Beach v. Vaillant, 
419 So. 2d 624 (Fla. 1982), standard of 
review applies as it does in the cases of 
appellate review of local government 
or administrative decisions.“O 
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8.257 (c). 
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12.490(b)(2), 12.490(b)(3); Fia. R. Juv. P. 
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4 See Slatcoff v. Dezen, 74 So. 2d 59, 64 
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man v. Heilman, 596 So. 2d 1046 (Fla. 
1992). 

21 R. Fam. P. 12.491(b). 

22 Martinez v. Rodriguez, 927 So. 2d 93 
(Fla. 3d D.C.A. 2006). 
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rel. K.A.C.H., 927 So. 2d 73 (Fla. 2d D.C.A. 
2006); Fia. R. Fam. P. 12.491(e). 

4 Fia. R. Fam. P. 12.490(b)(4). See also 
Roundtree v. Roundtree, 72 So. 2d 794 (Fla. 
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25 Fa. R. Fam. P. 12.490(d)(1); see also 
Brophy v. Ward, 74 So. 701, 702 (1917). 

26 Fa. R. Fam. P. 12.490(d)(1). 

27 R. Fam. P. 12.490(d)(4); Fria. R. 
Juv. P. 8.257(b)(3). See also Fia. R. Fam. P. 
12.615(b) (contempt); Woolf v. Woolf, 901 
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8 Brophy v. Ward, 74 So. 701, 702 
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43 Model v. Model, 472 So. 2d 867, 868 
(Fla. 3d D.C.A. 1985), disapproved on 
other grounds, DeClements v. DeClements, 
662 So. 2d 1276 (Fla. 3d D.C.A. 1995) (en 
banc). 

“ Feuer v. Feuer, 22 So. 2d 641, 642 
(1945). 

* In re Family Law Rules of Procedure, 
663 So. 2d 1049, 1051-52 (Fla. 1995). 

“6 Gregory v. Rice, 727 So. 2d 251, 254-55 
(Fla. 1999); Fia. R. Fam. P. 12.491(f). 

47 Fra. R. Fam. P. 12.490(f). 

48 Start. §63.65 (1949). 

4 Fra. R. Juv. P. 8.257(f). 

50 Whyel v. Smith, 134 So. 552, 555 (Fla. 
1931); Rosen v. Wilson, 922 So. 2d 401, 402 
(Fla. 4th D.C.A. 2006); but see Chisholm 
v.Chisholm, 538 So. 2d 961, 962 (Fla. 3d 
D.C.A. 1989). 

51 Werniz v. Floyd, 814 So. 2d 480 (Fla. 4th 
D.C.A. 2002) (citing Fia. R. Civ. P. 1.090). 

52 Penton v. Perez, 800 So. 2d 639, 640 (Fla. 
3d D.C.A. 2001); Garcia v. Garcia, 743 So. 


2d 1225 (Fla. 4th D.C.A. 1999). 

53 Werniz v. Floyd, 814 So. 2d 480 (Fla. 4th 
D.C.A. 2002). 

54 State Dep’t of Revenue v. Loveday, 659 
So. 2d 1239, 1241 (Fla. 2d D.C.A. 1995). 

55 Hinckley v. Dep’t of Revenue ex rel. 
K.A.C.H., 927 So. 2d 73, 75 (Fla. 2d D.C.A. 
2006); Fia. R. Fam. P. 12.491(f). 

56 Fa. R. Fam. P. 12.491(f). 

57 State Dep’t of Revenue v. Loveday, 
659 So. 2d 1239, 1241-42 (Fla. 2d D.C.A. 
1995). 

58 Fa. R. Fam. P. 12.490(g)(1); Fla. R. Juv. 
P. 8.257(g); Fua. R. Fam. P. 12.491(h). 

59 Fra. R. Fam. P. 12.490(g); Fla. R. Juv. P. 
8.257(g); Fia. R. Fam. P. 12.491(h). 

6 Brill v. Brill, 905 So. 2d 948, 955 
(Fla. 4th D.C.A. 2005); Fia. R. Fam. P. 
12.490(g)(3); Fia. R. Juv. P. 8.257(g)(3); Fa. 
R. Fam. P. 12.491(h)(3). 

Fa. R. Fam. P. 12.490(g)(2); Fua. R. Juv. 
P. 8.257(g)(1); Fa. R. Fam. P. 12.491(h)(2). 

® Cf, Kienzle v. Kienzle, 556 So. 2d 1173 
(Fla. 3d D.C.A. 1990); but see Dep’t of 
Health and Rehab. Servs. v. Buttiglieri, 539 
So. 2d 1185 (Fla. 5th D.C.A. 1989) (Sharp, 
J., dissenting) (magistrate denied motion 
for rehearing). 

63 In re Family Law Rules of Procedure, 
663 So. 2d 1049, 1051-52 (Fla. 1995). 

64 Gregory v. Rice, 727 So. 2d 251, 255 (Fla. 
1999). 

6 Smith v. Smith, 932 So. 2d 638, 639 (Fla. 
2d D.C.A. 2006); Fia. Fam. L. R. P. 12.490(f); 
R. Juv. P. 8.257(f). 

°6 Martinez v. Garcia, 575 So. 2d 1365, 
1367 (Fla. 3d D.C.A. 1991); but see, e.g., 
Bellville v. Bellville, 763 So. 2d 1076, 1077 
(Fla. 4th D.C.A. 1999) (de novo hearing on 
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exceptions). 

67 DeClements v. DeClements, 662 So. 
2d 1276, 1282 (Fla. 3d D.C.A. 1995) (en 
banc). 

68 Anderson v. Anderson, 736 So. 2d 49, 
50-51 (Fla. 5th D.C.A. 1999) (en banc). 

®° Cerase v. Dewhurst, 935 So. 2d 575, 578 
(Fla. 3d D.C.A. 2006); Robinson v. Robin- 
son, 928 So. 2d 360, 362 (Fla. 3d D.C.A. 
2006). 

% Aldred v. Romano, 58 So. 2d 436, 438 
(Fla. 1952) (citing cases). 

” Cerase v. Dewhurst, 935 So. 2d 575, 578 
(Fla. 3d D.C.A. 2006); Brinkley v. Brin- 
kley, 453 So. 2d 941, 943 (Fla. 4th D.C.A. 
1984). 

7 Soud v. Hike, 56 So. 2d 462, 468 (Fla. 
1952); Harmon v. Harmon, 40 So. 2d 209, 
212-13 (Fla. 1949); Cerase v. Dewhurst, 935 
So. 2d 575, 578 (Fla. 3d D.C.A. 2006). 

73 Anderson v. Anderson, 736 So. 2d 49, 
50-51 (Fla. 5th D.C.A. 1999) (en banc); 
accord Frank v. Frank, 75 So. 2d 285, 285 
(Fla. 1954). 

74 Anderson v. Anderson, 736 So. 2d 49,51 
(Fla. 5th D.C.A. 1999) (en banc). 

%5 Henderson v. Henderson, 905 So. 2d 901, 
903 (Fla. 2d D.C.A. 2005); DeClements v. 
DeClements, 662 So. 2d 1276, 1282 (Fla. 
3d D.C.A. 1995) (en banc). 

7 Mounce v. Mounce, 459 So. 2d 437 (Fla. 
3d D.C.A. 1984); Sitomer v. Sitomer, 397 
So. 2d 373, 374 (Fla. 4th D.C.A. 1981); 
see, e.g., Silver v. Borrelli, 584 So. 2d 1077 
(Fla. 4th D.C.A. 1991) (judge can increase 
recommended amount of child support). 

77 Sonson v. Sonson, 815 So. 2d 685, 686 
(Fla. 3d D.C.A. 2002). 

7 F.g., Lowe v. Lowe, 948 So. 2d 836 (Fla. 
4th D.C.A. 2007) (in personam jurisdic- 
tion). 

% Sniffen v. Sniffen, 382 So. 2d 823, 824 
(Fla. 4th D.C.A. 1980); Waszkowski v. 
Waszkowski, 367 So. 2d 1113, 1113 (Fla. 
3d D.C.A. 1979). 

80 See, e.g., Cohien v. Fincke, 39 So. 2d 65 
(Fla. 1949). 

8! Dep't of Revenue ex rel. Greene v. Bush, 
838 So. 2d 653, 655 (Fla. 2d D.C.A. 2003); 
R. Fam. P. 12.491(f). 

82 Dep't of Revenue ex rel. Greene v. Bush, 
838 So. 2d 653, 655 (Fla. 2d D.C.A. 2003). 

83 Carls v. Carls, 890 So. 2d 1135, 1138 
(Fla. 2d D.C.A. 2004); see Robinson v. Rob- 
inson, 928 So. 2d 360, 362 (Fla. 3d D.C.A. 
2006). 

84 Eg., City of Deerfield Beach v. Vaillant, 
419 So. 2d 624 (Fla. 1982) (local govern- 
ment); Fia. Star. §120.68 (2006) (limited 
judicial review of administrative agency 
orders); Sheley v. Florida Parole Comm’n, 
703 So. 2d 1202 (1st D.C.A. 1997, appv‘, 
720 So. 2d 216 (Fla. 1998) (mandamus from 
Parole Commission). 


R. Mitchell Prugh is a general 
magistrate and child support enforcement 
hearing officer in the Seventh Circuit. Mr. 
Prugh has served on the Juvenile Rules 
Committee since 2002. 

This column is submitted on behalf of 
the Family Law Section, Allyson Hughes, 
chair, and Susan W. Savard, editor. 
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Attorney Referral Services 


Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Criminal Defense Lawyers 


@ aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Disciplinary & Criminal Matters 


sw Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel in 
matters throughout the State of Florida in 
state or federal court, and gladly pays referring 
attorneys in accordance with Florida Bar 
Rules. Law Offices of Allen S. Katz, P. A., 
1200 Brickell Avenue, Suite 1620, Miami, 
Florida 33131; Tel: (305) 379-5554, Fax: 
(305) 379-4548. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


= Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.!. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


=@Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Financial & Computer _ 


Forensics 


| Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, CFE, 
(813) 245-6742; www.magliano.com. 


Professional Liability/ 
Legal 


Malpractice Insurance 


= Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


_ Stockbroker Fraud 
Mismanagement 


= Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 


Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 
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APPROVED- Our services meet 
standards set for us by a D.C. Court 
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Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President 
TOLL FREE: 1-80 2-6564 Former Commissioner 1 3 3-7 42 3 
WWW.TRADEMARKINFO.COM Full background at: 
SINCE 1957 www.expertinsurancewitness.com 
NTAL MAL 


Damage & Financial Expert 


STAT-STAT AFFIDAVITS. 
Ww Lost Profits Loss of Wages 
OF MEDICAL RECORDS! eBusiness Valuation Loss of Benefits 
Forensic Accounting Loss of On-Call Time 


FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded B. Michael Grant, CPA 
REPEAT Law Firms in 0 states Preeminnt in is 1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa. com 


20-Years Experienced 


U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 
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Have you ever wished you could sit down and talk _in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 


Toll Free 877-390-HCAI1 an understanding heart rather than with judgment and condemnation? 
Facsimile 727-375-7826 
Telephone 727-579-8054 Have you ever thought what a relief it would be, without any cost whatsoever, to be 
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CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


ME D| Witness, Ltd: FREEDOM 


medical expert testimony in medical malpractice, personal injury & disability claims FOR MORE 
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ECF Filing 
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JOHN A. MAGLIANO, JR. CPA, CFE, DABFA the work! 


Serving clients since 1985 locally, nationally, internationally Visit our website at: 
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«Bank Fraud Computer Expert a complete listing of our Email: be@bankruptcycoordinator.com 
«Civil Fraud «Data Recovery 
-Employee Theft «File Analysis Pitecaneann Contact Us: 
«Data Corruption IT Services Offices located in Tampa 
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» Tax Evasion 
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»Estate & Trust Disputes 


»Mapping Computer Use 
Accounts 813.245.6742 
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Forensic Architect Inspections 
P.O. Box 850791 aterial Product Failures 
New Orleans, LA 70118 
Phone: (504) 756-4181 Daailed Reports 
www. historicprojects.com Photo and Video 
architect@historicprojects.com Historic Building Specialist 
Member AIA, NCARB Certified Qualified Expert Witness 
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CLE Credit Posting 


Update your CLE record 
in record time 
Discover the convenience 
of on-line posting at 


www.floridabar.or 
Click on CLE 
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ANNUAL REPORT continued from page 4 


had rejected similar amendments and 
because there was a question whether 
§45.045 was constitutional. As was 
discussed beforehand, the chair pro- 
vided all the ACRC’s work product to 
the court. 

The court recently issued a notice 
stating that it is considering adopting 
an amended Rule 9.310 and has set oral 
argument on the issue for September 
2007. The court has invited ACRC to 
argue both its minority and majority 
positions. 

The ACRC also worked on imple- 
menting the recommendations of the 
Supreme Court Special Commission 
on Privacy and Court Records. Through 
the subcommittee’s efforts, the ACRC 
drafted a new rule, Rule 9.050, Main- 
taining Privacy of Personal Data. The 
proposed rule provides that documents 
within the appellate practitioner’s 
control, such as briefs, responses, and 
attachments must exclude all unneces- 
sary personal and financial data. The 
need for the rule is driven by privacy 
concerns with the advent of electronic 
filing and specific concerns over iden- 
tity theft. The rule does not apply to 
appellate records or appendices. The 
rule passed nearly unanimously and 
the committee submitted its report 
to the court in April 2007 after it was 
approved unanimously by The Florida 
Bar Board of Governors. 

With regard to administrative law 
practice, the ACRC unanimously passed 
an amendment to Rule 9.310(b)(2) that 
eliminates the automatic stay pending 
review when a notice is filed by the 
state which pertains to an administra- 


tive action. The proposed amended rule 
is now in conformity with the Adminis- 
trative Procedure Act. 

The ACRC also unanimously passed 
a proposed amendment to Rule 9.330 
that would prohibit the filing of a mo- 
tion for rehearing or clarification in the 
Supreme Court that attempts to invoke 
the court’s mandatory jurisdiction for 
the dismissal of an appeal when it 
seeks review of a district court decision 
without opinion. This amendment was 
based upon a request from the court to 
implement Jackson v. State, 926 So. 2d 
1262 (Fla. 2006). 

The ACRC currently is studying 
whether the rules relating to the re- 
cord on appeal in death penalty cases 
should be amended, reviewing the ap- 
pealability of orders involving forum 
non conveniens, considering the time 
limit for seeking review of stay orders, 
examining the interplay between Rule 
9.400 and §57.105 with respect to re- 
sponses to sanction motions, studying 
ineffective assistance of counsel rules, 
and devising a rule to file a notice of 
intent to file an amicus in cases of great 
public importance. 

This year, we also appointed liaisons 
to work with the Probate Rules and 
the Rules of Judicial Administration 
committees on a proposed appellate 
rule codifying when an order is final for 
appeal and a proposed appellate rule 
to governing requests to seal appellate 
court records. 

In short, the ACRC remains as busy 
as usual, and appellate practitioners 
are encouraged to join this important 
committee. 

Epwarp M. Mu.uins, Chair 
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